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Agenda

* Governing federal and state laws dictate use of the label “Made in
America” or “Made in USA” claims.

e Substantive standards and requirements related to the claim
* Remedies for violations.

* FTC concerns

* False advertising litigation cases over it.
* FTC standards.

* California private attorney general actions.
* Other class actions.

* Buy American Act



Made in America and the FTC

* Federal labeling law.

* The Labeling Rule codified the “all or virtually all” standard for labels on
products. Marketers are now subject to civil penalties if they use an
unqualified Made in USA label on a product that is not “all or virtually
all” made inthe U.S., including in catalogs or online.

* The Made in USA Policy Statement applies to U.S. origin claims that
appear on products and labeling, advertising, and other promotional
materials. It also applies to all other forms of marketing, including
marketing through digital or electronic mechanisms, such as Internet,
email, or social media.

* Other than narrow categories, there is no affirmative obligation to so
mark if a products is Made in America.



16 CFR 323.1

* (a) The term Made in the United States means any unqualified
representation, express or implied, that a product or service, or a
specified component thereof, is of U.S. origin, including, but not limited
to, a representation that such product or service is “made,”
“manufactured,” “built,” “produced,” “created,” or “crafted” in the
United States or in America, or any other unqualified U.S.-origin claim.

* (b) The terms mail order catalog and mail order promotional material
mean any materials, used in the direct sale or direct offering for sale of
any product or service, that are disseminated in print or by electronic
means, and that solicit the purchase of such product or service by
mail, telephone, electronic mail, or some other method without
examining the actual product purchased.



16 CFR 323.2

* In connection with promoting or offering for sale any good or
service, in or affecting commerce as “commerce” is defined in
section 4 of the Federal Trade Commission Act, 15 U.S.C. 44, itis
an unfair or deceptive act or practice within the meaning of
section 5(a)(1) of the Federal Trade Commission Act, 15 U.S.C.
45(a)(1), to label any product as Made in the United States unless
the final assembly or processing of the product occurs in the
United States, all significant processing that goes into the product
occurs in the United States, and all or virtually all ingredients or
components of the product are made and sourced in the United
States.



https://www.govinfo.gov/link/uscode/15/44
https://www.govinfo.gov/link/uscode/15/45
https://www.govinfo.gov/link/uscode/15/45

All or virtually all

e “All orvirtually all” means that the final assembly or processing of the product
occurs in the United States, all significant processin% that goes into the
product occurs in the United States, and all or virtually all ingredients or
components of the product are made and sourced in the United States. Thatis,
the product should contain no — or negligible — foreign content.

* When a manufacturer or marketer makes an unqualified claim that a product IS
Made in USA, it must have — and must rely on — a “reasonable basis™” to
support the claim. This means a manufacturer or marketer needs competent
and reliable evidence to back up the claim that its product is “all or virtually
all” made in the U.S.

* Companies have an ongoing obligation to review their claims and
substantiation to make sure they remain accurate. If something changes and
the company no longer has a reasonable basis to support its Made in USA
claim (for example the company begins sourcing parts overseas), the company
must update its marketing materials.



FTC Factors

* The product’s final assembly or processing must take place in the U.S.
The FTC then considers other factors, including how much of the
product’s total manufacturing costs can be assigned to U.S. parts and
processing, how far removed any foreignh content is from the finished

product, and the importance of the foreign content to the product’s
form or function.

* Costs don’t tell the whole story. In some instances, only a small portion
of the total manufacturing costs are attributable to foreign processing,
but that processing represents a significant amount of the product’s
overall processing. The same could be true for some foreign parts. In
these cases, the foreign content (processing or parts) is more than
negligible, and, as a result, unqualified claims are inappropriate.



FTC Guidance Example

* Acompany produces watches at a plantin Nevada using mostly
U.S. parts and labor. All watches include movements, which are
the parts that allow the watch to keep time. The company uses
Inexpensive Swiss movements in its watches. Movements
account for a small proportion of the costs to make the
company’s watches, but without the movements, the watches
can’t tell time. Because movements are essential to the watches
function, an unqualified Made in USA claim is likely deceptive.

)



FTC Example

* Atable lampis assembled in the U.S. from American-made brass,
an American-made Tiffany-style lampshade, and an imported
base. The base accounts for a small percent of the total cost of
making the lamp. An unqualified Made in USA claim is deceptive
for two reasons: The base is not far enough removed in the
manufacturing process from the finished product to be of little
consequence and it’s a significant part of the final product.



FTC Example

* Example: A company promotes its product in an ad that features
a manager describing the “true American quality” of the work
produced at the company’s American factory. Although there is no
express representation that the company’s productis made in the

U.S., the overall — or net — impression the ad is likely to convey to
consumers is that the productis of U.S. origin.

https://www.ftc.gov/business-guidance/resources/complying-
made-usa-standard?utm_source=chatgpt.com#other



Assembled in USA Claims

* A productthat includes foreign components may be called
“Assembled in USA” without qualification when its principal
assembly takes place in the U.S. and the assembly is substantial.
For the “assembly” claim to be valid, the product’s last
“substantial transformation” also should have occurred in the U.S.
That’s why a simple “screwdriver” assembly in the U.S. of foreign
components into a final product at the end of the manufacturing
process doesn’t usually qualify for the “Assembled in USA” claim.



Two FTC Examples on Either Side of the Line

* Example: A lawn mower, composed of all domestic parts except
for the cable sheathing, flywheel, wheel rims and air filter (15 to 20

percent foreign content) is assembled in the U.S. An “Assembled
iIn USA” claim is appropriate.

* Example: All the major components of a computer, including the
motherboard and hard drive, are imported. The computer’s
components then are put together in a simple “screwdriver”
operation in the U.S., are not substantially transformed under
CBP’s standard, and must be marked with a foreign country of
origin. An “Assembled in U.S.” claim without further qualification
Is deceptive.



Qualified Claims - “Made in America with foreign
components”

* A qualified Made in USA claim may be appropriate for products that include U.S.
E;JoSrXce?t.or processing, but don’t meet the criteria for making an unqualified Made in
claim.

* Because even qualified claims may imply more domestic content than was actually
used to manufacture the product, exercise care when making these claims. That s,
avoid qualified claims unless the product has a significant amount of U.S. content or
U.S. processing. A qualified Made in USA claim, like an unqualified claim, must be
truthful and substantiated.

* FTC Example: Atreadmillis assembled in the U.S. The assembly represents significant
work and constitutes a “substantial transformation”. All the treadmill’s major parts,
including the motor, frame, and electronic display, are imPorted. A few of its incidental
parts, such as the handlebar covers and the plastic on/off power key are manufactured
In the U.S. Together, these parts account for aﬂoroximately three percent of the total
cost of all the parts. Because the value of the U.S.-made parts is negligible compared
to the value of all the parts, a claim on the treadmill that it’s “Made in USA of U.S. and
Imported Parts” is deceptive. A claim like “Made in U.S. from Imported Parts” or
“Assembled in U.S.A.” would not be deceptive.



Remedies

* Any violation of this part shall be treated as a violation of a rule under section 18
of the Federal Trade Commission Act, 15 U.S.C. 57a, regarding unfair or
deceptive acts or practices.

* Potent federal remedies: Civil penalties of tens of thousands per violation and
damages.

* Williams-Sonoma Case Example: Williams-Sonoma listed multiple products for
sale as being “Made in USA” when in fact they were made in China and other
countries. The FTC sued Williams-Sonoma in 2020, charging that the company
advertised multiple product lines under its Goldtouch, Rejuvenation, Pottery
Barn Teen and Pottery Barn Kids brands as being all or virtually all made in the
UfSA Wlhen they were not. Led to a record civil penalty of $3.175 million as part
of settlement.

https://www.ftc.gov/news-events/news/press-releases/2024/04/williams-
sonoma-will-pay-record-317-million-civil-penalty-violating-ftc-made-usa-order



When it is mandatory to use the label

* The Textile Fiber Products Identification Act and the Wool
Products Labeling Act require a Made in USA label on most
clothing and other textile or wool household products if the final
product is manufactured in the U.S. of fabric that is manufactured
in the U.S., regardless of where materials earlier in the
manufacturing process (for example, raw fiber) came from.
Imported textile products must be labeled as required by CBP. A
textile or wool product partially manufactured in the U.S. and
partially manufactured in another country must be labeled to
show both foreign and domestic processing.



Autos and Affirmative Rules

* The American Automobile Labeling Act requires that each
automobile manufactured on or after October 1, 1994, for sale in
the U.S. bear a label disclosing where the car was assembled, the
percentage of equipment that originated in the U.S. and Canada,
the names of countries other than the U.S. and Canada
contributing at least 15% of the average overall percentage of
equipment on vehicles within the carline, and the country of origin
of the engine and transmission. Any representation a car marketer
makes that is required by the AALA is exempt from the
Commission’s policy. When a company makes claims in
advertising or promotional materials that go beyond the AALA
requirements, it will be held to the Commission’s standard.



Car Rules as Codified, 49 C.F.R. 583.5

Must provide the following generally:

(1) U.S./Canadian parts content. The overall percentage, by value, of the passenger motor vehicle equipment
that was installed on vehicles within the carline of which the vehicle is part, and that originated in the United
States and/or Canada (the procedure for determining U.S./Canadian Parts Content is set forth in 8 583.6);

(2) Major sources of foreign parts content. The names of any countries other than the United States and
Canada which contributed at least 15 percent of the average overall percentage, by value, of the passenger
motor vehicle equipment installed on vehicles within the carline of which the vehicle is part, and the
percentages attributable to each such country (if there are more than two such countries, the manufacturer
need only provide the information for the two countries with the highest percentages; the procedure for
determining major foreign sources of passenger motor vehicle equipment is set forth in 8 583.7);

(3) Final assembly point. The city, state (in the case of vehicles assembled in the United States), and country
of the final assembly point of the passenger motor vehicle;

(4) Country of origin for the engine. The country of origin of the passenger motor vehicle's engine (the
procedure for making this country of origin determination is set forth in 8 583.8);

5) Country of origin for the transmission. The country of origin of the passenger motor vehicle's transmission
the procedure for making this country of origin determination is set forth in 8 583.8);

(6) Explanatory note. A statement which explains that parts content does not include final assembly,
distribution, or other non-parts costs.



State Laws

California Business and Professions Code 8 17533.7: Prohibits “Made in USA”
claims if any significant partis made outside the U.S.

Rule: “It is unlawful for any person, firm, corporation, or association to sell or
offer for sale in this state any merchandise on which merchandise or on its
container there appears the words “Made in U.S.A.,” “Made in America,” “U.S.A.,”
or similar words if the merchandise or any article, unit, or part thereof, has been
entirely or substantially made, manufactured, or produced outside of the United
States.” (subsection a).

2015 Amendment: Merchandise that is manufactured or produced in the US with
foreign-made articles, units or parts that bears a domestic COO-label can be sold
in California, if the forelgn parts do not constitute more than either:

5% of the final wholesale value of the product.
10% of the final wholesale value of the product if:
the foreign parts are not available in the US; and
the manufacturer cannot manufacture the part at issue




Colgan v. Leatherman Tool Group, 135 Cal.
App.4t 663 (2006)

* Facts: Plaintiffs were representative members of a class of persons in
California who purchased Leatherman tools. Leatherman manufactures
hand-held, multicomponent, multifunction tools comprised of components
such as screwdrivers, pliers, saws, files, corkscrews, clip plates, locking T's,
and bit holders. Leatherman offered for sale and sold 22 tool products in
California and represented on the tool products, on packaging, and in
advertising that the tools were made in the United States.

* But the trial court considered the importance of the foreign-processed parts
to the tools as a whole and said, “Defendant argues that the tools were
assembled in the United States and that only a few parts were made outside
the USA. The problem is that those few parts are the significant parts of the
tools, why the people buy them. The jaws, saws, files, knives, corkscrews,
and Phillips screwdrivers are made in whole or in part outside of the United
States. For the Court, that is the guts of the tools.”



Facts

* the components incorporated into the Leatherman tools atissue
underwent manufacturing processes outside the United States. These
components included: a file that was fine blanked in Switzerland and
that had its teeth cut and hardened in Switzerland or Austria; plier jaws,
Phillips screwdrivers, bolster file sides, and bolster knife sides that
were investment cast in Mexico; a clip plate that was fine blanked,
deburred, formed, hardened, and polished in Switzerland; a locking T
that was fine blanked and hardened in Switzerland; a bit holder that
was machined in Canada; a saw blade that had its profile cutin
Switzerland or Germany and that was fine blanked and hardened in
Switzerland; handles that were fine blanked in Switzerland; a serrated
knife blade that was fine blanked in Switzerland; and corkscrews that
were forged, coiled, hardened, and polished in France.



Held

* While Leatherman argued that the “Made in U.S.A.” description was not
deceptive because the products were desighed, engineered,
assembled, and finished in the United States, and thus were not
substantially made outside the United States, the evidence that is not
In dispute establishes that a significant portion of the various parts of
the products were manufactured abroad. “A reasonable consumer of
Leatherman's products with the “Made in U.S.A.” representation would
not expect such foreign manufacturing... a product may not be
represented as “Made in U.S.A.” if the product itself, “or any article,
unit, or part thereof, has been entirely or substantially made ... outside
of the United States... No reasonable trier of fact could find that the
goods were not substantially made, manufactured, or produced
abroad.” (pp.682-84, 692)



Class actions - Kimberly Banks, et al. v. R.C.
Bigelow Inc., et al., Case No. 2:20-cv-06208 (C.D.
Cal. 2025)

* California federal court suit against Bigelow Tea, alleging false
representations that teas are made in the United States when the tea
leaves are grown and processed abroad. The term “Manufactured in
the USA” was on the back of packaging.

* Trial: Plaintiffs’ expert testified that survey evidence to measure the
economic value on “Manufactured in the USA,” and concluded that
American consumers valued it such that they overpaid by 11.3%.
That a mounted to $3.26 million.

o Jury: It awarded $2.36 million in damages.



Class actions on the rise?

* 7/ class actions in 2024.
* By mid 2025 already 13 class actions.

* Since 2021 the FTC has brought several actions and collected
over $15 million.

* July 2025 was Made in the USA month as designated by the FTC,
which is focusing on the issue now more.

* July 2025, FTC issues letters to Amazon and Wal Mart regarding
third-party sellers who appear to be making deceptive “Made in
USA” claims about their products on those online marketplaces.



Overview of U.S. Flag Code, 4 U.S.C.81-10

* The federal law regulating flags sets forth guidelines for private
citizens on the appearance and display of the U.S. flag.

* Defines how a US flag must look and display times, use in processions
and parades, and half-staff use.

* Vests complete authority in President to change Code enactments.

* The flag code also specifies how to deliver the Pledge of Allegiance to
the flag and appropriate conduct while watching a performance of the
National Anthem.

* Most of the flag code contains no explicit enforcement mechanisms.



Using the Flag for Advertising? 4 U.S.C. 8 3

Any person who, within the District of Columbia, in a,n%/ manner, for exhibition or display, shall
plaCe or cause to be placed any word, figure, mark, picture, design, drawing, or any adveértisement
of any nature upon any flag, standard, colors, or ensign of the Unjted States of America; or shall
expose or cause to be’exposed to public view any such flag, standard, colars, or ensign upon
which shall have been printed, painted, or otherwise placed, or to which shall be attached,
appended, affixed, or annexed any word, figure, mark,Plcture, design, or drawing, or any
advertisement of any nature; or who, within the District of Columbia, shall manufacture,’sell,
expose for sale, or to public view, or give away or have in possession for sale, or to be given away
or for use for any purpose, any article or substance being an article of merchandise, ora
receptacle for merchandise or article or thing for carrying or transporting merchandise, upon
which shall have been printed, painted, attached, or gtherwise placed a representation of any
such flag, standard, colors, or ensign, to advertise, call attention to, decorate, mark, or distinguish
the article or substance on which so Elaced shall be deemed guilty of a misdemeanor and shall
be punished by a fine not exceeding $100 or by imprisonment for not more than thirty days, or
both, in the disScretion of the court.

“The words “flag, standard, colors, or ensign”, as used herein, shall include any flag, standard,
colors, ensign, or any picture or representation of either, or of any part or parts of either, made of
any substance or represented on any substance, of any size evidéntly purporting to be either of
said flag, standard, colors, or en5|gnhof the United Statés of America or a pictureor a ,
representation of either, upon which shall be shown the colors, the stars and the stripes, in any
number of either thereof, or of any Bar_t or Earts of either, by which the average person seeing
the same without deliberation may believe the same to represent the flag, colors, standard, or
ensign of the United States of América.”



https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=4-USC-1749073326-633932605&term_occur=999&term_src=title:4:chapter:1:section:3
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=4-USC-1749073326-633932605&term_occur=999&term_src=title:4:chapter:1:section:3
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=4-USC-1749073326-633932605&term_occur=999&term_src=title:4:chapter:1:section:3
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=4-USC-1749073326-633932605&term_occur=999&term_src=title:4:chapter:1:section:3
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=4-USC-1749073326-633932605&term_occur=999&term_src=title:4:chapter:1:section:3

Enforceable as against First Amendment?

* No court has directly addressed whether the use of a U.S. flag in advertising 1s
commercial speech.

* Does flag add to expressive content of commercial advertising and convey any
information about a product-service?

 Rather, the expressive content of displaying the flag would appear to be to link the
product or service to a political message such as patriotism or national pride.

* Even with lower First Amendment protection for commercial speech, likely would
be lawful. For instance, while concerns about avoiding a breach of the peace 1s a
substantial 1governmental interest, 1t seems unlikely that, given SCOTUS
commercial speech law, the Court would find that prohibiting using a flag for
commercial advertising was mtended to avoid a breach of the peace or any 1dea
about preserving the physical integrity of a prlyatellsl/ owned flag would be unlikely
to be a sufficient government interest to outweigh the suppression of expressive
advertising conduct.



Side Bar: Buy American Act, 41 U.S.C. 8301-
05

* The Buy American Act of 1933 (BAA), the first of the major domestic
content restriction laws, requires federal agencies to apply a price
preference for "domestic end products" and use "domestic
construction materials" for covered contracts performed in the United
States.

* The BAA encourages federal agencies acquiring supplies for use in the
United States under a contract valued in excess of a monetary
threshold—called the "micro-purchase threshold" (typically $10,000)—
to purchase domestic end products instead of foreign products.

* Point: federal spending has preference for domestic made goods
unless the price is unreasonable.
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