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Aspects of Litigation Practice Where Bad Ethical Behavior Is Often Found — Overview

» Working with clients
—In the beginning ... How the relationship is formed
—When it starts to get weird
—Watch them do unto others
—The “number one rule of holes: stop digging”
—Withdrawal — timing (especially it headed to trial and worried about

perjury)
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Aspects of Litigation Practice Where Bad Ethical Behavior Is Often Found — Overview

 [nitiation of Lawsuit
—Complaints and frivolous claims
—Falling into strategic lawsuits against public participation
—Threatening criminal prosecution to gain civil advantage
—ADbusive venue selection

—Improper service and misrepresentations
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Aspects of Litigation Practice Where Bad Ethical Behavior Is Often Found — Overview

* Discovery Practice
— "Meet and confers” over written discovery
— Depositions

— Discovery for improper purposes
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Aspects of Litigation Practice Where Bad Ethical Behavior Is Often Found — Overview

* Motion Practice
— Legal writing
— Ad hominem behavior
— Court appearances

— Local rules
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Aspects of Litigation Practice Where Bad Ethical Behavior Is Often Found — Overview

« Settlement Negotiations
— Effect of duty of candor?

— |s absolute mediation confidentiality a panacea?

e Trials
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Ethics When Working With Clients

« (Competency
— Do you have the skill?
— (Can you get it?

— |s taking the representation fair to the client?
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Ethics When Working With Clients

» Diligence
— Do you have time for the project?

— Consistency — will you stay with it?

» Loyalty

— Will you further the client's interests (or just yours)?
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Ethics When Working With Clients

« Confidentiality

— File under seal it necessary

O ([ gInrolel

— Do not deceive
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Ethical Pitfalls When Lawsuits Are Initiated

* Improper joinder, venue or service
— Inclusion of sham defendants
— Collusion between “adverse” parties
— Choice of venue as tool to discourage opponent’s appearance

— Intentionally manipulating service of process requirements or otherwise lying re
service

— Using the wrong name or address to delay service
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Ethical Pitfalls When Lawsuits Are Initiated

* Filing frivolous claims
— Pursuing claims that lack any evidentiary support
— Sham amendments and false allegations
— Sanctions can be imposed

— May even be criminally liable in demanding settlement of a clearly frivolous
lawsuit in some jurisdictions
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Ethical Pitfalls in Discovery

* Model Rule 3.4 — dictates tairness to opposing counsel and parties to

the litigation, stating, among other requwemer%s, that a lawyer shall not

1

— "unlawfully obstruct another party’s access to evidence,” "falsity evidence,” or
"knowingly disobey on obligation under the rules of a tribunal’

* Model Rule 3.2 — discourages obstructionist tactics.

— "A lawyer shall make reasonable efforts to expedite litigation consistent with the
efforts of the client!”
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Ethical Pitfalls in Discovery

* Written Discovery
— Overuse of objections with no relation to request
— Refusal to answer appropriate discovery requests
— Improper purposes
— Weaponizing discovery: attack of the “discovery specialists”

— Derivative use
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Ethical Pitfalls in Discovery

* Depositions
— Overuse of objections, including speaking objections, in depositions
— Intimidation or bullying a witness
— Improper questions
— Improperly instructing a witness not to answer a question

— Running up the other side’s tab, travel to exotic plans, and vendor kickbacks
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Ethical Pitfalls in Discovery — Overuse of Objections in Depositions

 FRCP BO(d)éD — any objection made during a deposition must be stated
concisely and In a non-argumentative and non-suggestive manner. Also,
instructions not to answer can only be made when necessary to preserve

a privilege, to enforce a limitation directed by the court or to present a
motion under 30(d)(4).

» Efforts to obstruct the disclosure of relevant information, such as
‘detailed objections, private consultations with the witness, instructions
not to answer, instructions how to answer, colloquies, interruptions [and]
ad hominem attacks” are violations of FRCP 30 and may invoke |
sanctions. Morales v. Zondo, Inc., 204 FR.D. 50, 54 (S.D.N.Y. 2001) (noting
that sanctioned counsel appeared on 85% of deposition transcript with
statements other than objections as to form or requests for court
reporter to read back quéstions).
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Ethical Pitfalls in Motion Practice — Legal Writing

« Basic parts of a brief = facts, legal authority, argument

* Presenting the Facts

— Misstating or stretching facts
— Omitting critical facts

"Half the truth is often as misleading as outright falsehood’
Roberts v. Ball, Hunt, 57 Cal.App.3d 104, 11T (197/6)
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Ethical Pitfalls in Motion Practice — Legal Writing

* Presenting the Facts (contd)
— Dealing with bad facts

— What if the record/evidence contains a false fact?

» Credibility and where does it go when it's lost?
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Ethical Pitfalls in Motion Practice — Legal Writing

* Legal Authority and Argument
— What's the accurate legal standard that applies?
— Misquoting cases
— Reliance on the headnotes

— Reliance on someone’s brain dead researcher who might not have passed the Bar
and now is working at Chuck-E-Cheese

— The dangers of ellipsis (or, “hint, hint, I might be lying”)
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Ethical Pitfalls in Motion Practice — Legal Writing

* Legal Authority and Argument (contd)
— Misusing cases (aka, what is a “holding”?)
— Failing to disclose binding authority

— Dealing with adverse law
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Ethical Pitfalls When Making Court Appearances

e Professional behavior

« Beware of binding concessions when not discussed with client
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Ethical Pitfalls When Making Court Appearances

 Violating court orders

— Martinez v. Dept. of Transp., 238 Cal. App.4th 559 (2015)

« ‘egregious attorney misconduct”
 “in clear violation of the trial court’s in limine orders”

‘gratuitously besmirching the character of plaintifft”
Do not “pander to the prejudice, passion, or sympathy of the jury”; no “cheap shots”

» False or misleading answers
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Bad Behavior and Lying at Oral Argument

* Mammoth Mountain Ski Area v. Graham (2006) 135 Cal. App.4th 1367

— "A serious mischaracterization of the record occurred, at oral argument!

— "Recently, some.apJ[oellate_ counsel apﬁearing at oral argument in this court have
found it convenient to misrepresent the state of the record. Whether it is to try to
gain some advantage (on the assumption that judges will take what [counsel =
Says] at face value) or perhaps simply because they are reckless with the truth, it
places an additional burden on the court!
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Bad Behavior and Lying at Oral Argument

 State Bar notified to consider disciplinary action

» Business & Professions Code Section 6068, subdivision (d) requires
lawyers to “employ, for the purpose of maintaining the causes confided
to him or her those means only as are consistent with truth, and never to

seek to mislead the judge or any judicial officer by an artifice or false
statement of fact or law!”

— Or, in plain English, lying by lawyers is against the law!
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What to Do When the Client Intends to Lie

« Cannot knowingly present false testimony (subornation)

» Duty to inquire of client as to truth?

» Tension between duty of confidentiality to client, duty of loyalty to
client, and duty of candor to the tribunal

e (Civil versus criminal cases

«  Withdrawal? But how? “Silent” vs. “noisy” withdrawals?
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What to Do When the Client Intends to Lie

e In certainlj

| urisdictions, obligation to allow perjuring criminal defendant
to testity fa

sely, but duty not'to assist client

* Cultural attitudes towards authority and towards the truth

 Latin for “never again”
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Ethical Pitfalls in Settlement Negotiations

* Failure to communicate settlement offers to clients

* Failure to represent the actual terms of a settlement offer to clients
» Not honoring a deal offered during settlement

» Not including all the agreed to terms in a settlement agreement

 Attempting to “confirm” terms that were never agreed upon
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Ethical Pitfalls in Settlement Negotiations

 Welchers, BS artists and lying rotten pieces of #7@@&" !

. aettle?ment agreements not signed by clients — are they enforceable?
OW
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Contacting Adversary’'s Client without Counsel's Knowledge or Consent

* Attorneys are their clients’ representatives. As such, they expect to
handle all communications to the clients from their adveérsaries.

» Model Rule 4.2 — In representing a client, a lawyer shall not communicate
about the subject of the representation with a person the lawyer knows
to be represented by another lawyer in the matter, unless the'lawyer has
the ctonsdent of the other lawyer or is authorized to do so by law or a
court order.

 Not limited to litigation.
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Ethical Pitfalls in Trial

* Jury Selection

—Jury skewering on basis of race, ethnicity or gender

» Criminal trial
—By prosecution — withholding of exculpatory information

—By defense — allowing defendant to commit perjury
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Ethical Pitfalls in Trial

* By Judges

—Partiality
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Ways to Deal with Unprofessional Adversaries

« Use FRCP 11 if adversary has filed frivolous pleadings, continued an
untenable position, or made material misrepresentations in a court filing.

Sanctions are available.

* Can also challen%e unprofessional behavior through 28 U.S.C. § 1927,
which provides that a court may require an attorney “who so multiplies

the proceedings in any case unreasonably and vexatiously . . . to satisty
personally the excess costs, expenses, and attorney’s fees reasonably

incurred because of such conauct”

—Sanctions are available without the requirement that attorney acted in bad faith.
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Ways to Deal with Unprofessional Adversaries

* Rule 37 Motions to Compel are available
—Assists against obstructionist’s tactics during discovery

—Attorneys’ fees and costs for time to prepare motion to compel may be
recoverable as well

 Document, document, document bad behavior
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Ethics v. Professionalism

* Ethics — how lawyers must behave; rules to be obeyed

—disobedience may be sanctioned
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Ethics v. Professionalism

* Professionalism — how lawyers should behave; character/lite style v. rules
—Service to clients, the public, the administration of justice, the rule of law, the bar
—Personal integrity, professional competence
—Civility and respect

—Don't be obnoxious

e Strive for professionalism!
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