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Welcome to today's program: “When Does Remote Work Constitute 

the Unauthorized Practice of Law?”  My name is Zach McGee. I'm a Senior 
Vice President, Business Affairs, for Sony Pictures Entertainment.  Prior to 
joining Sony Pictures, I was an in-house lawyer at NBCUniversal and before 
that, I was a lawyer at DavisPolk.  I’ve been writing and speaking on legal 
education topics for the past twenty years, including having taught a course 
on legal ethics at Pepperdine Law School.  As you might expect, I am 
speaking today solely on behalf of myself and my views don’t reflect those 
of my current or any former employers or institutions with which I’ve been 
affiliated. 

Remote or hybrid legal work is a topic that is relevant to many, if not 
most, lawyers because of changes to the practice of law that were made in 
response to the COVID-19 pandemic.  Many of these changes have become 
permanent because many law firms and companies have preferred to 
continue to allow their lawyers to work fully remotely or on a hybrid 
schedule, and many lawyers prefer the flexibility that remote or hybrid work 
affords them.  As we all remember perhaps too well, during the COVID-19 
pandemic, when the world was shut down for a matter of many weeks and in 
some states, for a matter of many months, and like everyone else who was 
able to do so, lawyers were forced to work remotely.  Some of those lawyers 
took the opportunity to move to another state and to work remotely from that 
location.  Think of a lawyer who works at a law firm in New York, is 
licensed in New York and represents clients in New York moving to Florida 
during the pandemic and working remotely from that location.  As the 
pandemic receded and workplaces reopened, this lawyer continued to work 
fully remotely from Florida or to employ a hybrid strategy, spending some 
number of days physically located in the New York office and some number 
of days working remotely from the lawyer’s new home in Florida.  This 
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raised the question whether a lawyer like the one in our hypothetical was 
engaging in the unauthorized practice of law in the remote state, in this case, 
Florida, where the lawyer is not admitted to practice law.  Being careful not 
to bury the lead, and to deliver some good news for any lawyers out there 
who are currently working remotely from a state where they are not a 
member of the bar, in general, lawyers do not commit the unauthorized 
practice of law merely by working remotely from a state where they are not 
licensed.  There are a few simple rules that those lawyers need to follow to 
make sure this is the case but the rules are not onerous and you very likely 
are already complying with them. 

We will walk through those rules today with special attention to the 
rules that apply to lawyers living in California and New York for two 
reasons.  First, I am very familiar from prior CLE programs I have done in 
this area with the rules that govern lawyers who live in one of those two 
states but who are not admitted to that state’s bar.  Second, these two states 
are popular destinations for lawyers who are working remotely and so it will 
benefit the lawyers who live in California or New York to know the specific 
rules that apply to them.  The other good news I am happy to report to you is 
that the rules that govern remote work are now much clearer and easier for 
lawyers to navigate than at any time in the past. 

Before we get started on learning the rules, why should you care about 
the unauthorized practice of law?  After all, what’s the worst that could 
happen to a lawyer who is found to have engaged in it?  Well, the parade of 
horribles is actually quite long and distinguished, and it includes at least four 
categories of nasty consequences: reputational, financial, legal and ethical.  
In terms of reputational consequences, several years ago, the National Law 
Journal published an expose entitled “GC’s forget one detail: their license” 
where they famously outed 8 general counsels of Fortune 500 companies 
who were not properly licensed to practice law in the states where they 
worked.  Of course, being outed publicly as an unlicensed lawyer would be a 
reputational disaster for you and your law firm or company and something I 
am sure each of you very much would like to avoid.  You shouldn’t 
underestimate the reputational hit you would take in that event, but we don’t 
need to belabor the point either.  If you spend an hour with me today to learn 
the rules and take care to follow them, you should be able to continue to 
represent your clients while working remotely, confident that your name will 
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not appear on a future “wall of shame” of lawyers who engaged in the 
unauthorized practice of law. 

Financial consequences could include a potential loss of attorney's 
fees to which you otherwise would be entitled and damages you might have 
to pay arising from potential malpractice claims by unhappy clients.  Indeed, 
it is frequently unhappy clients who, in addition to refusing to pay their legal 
bills on the grounds that their lawyers were not licensed to practice law in 
their state, file complaints with their state’s bar that their lawyers had 
engaged in the unauthorized practice of law.  While you have malpractice 
insurance to cover you in the latter case, you certainly don’t want to have to 
use it for something like an unauthorized practice of law issue that was 
easily preventable.  The legal consequences for the unauthorized practice of 
law include civil liability for you and your law firm or company for violating 
unauthorized practice of law statutes.  A finding of unauthorized practice of 
law also means that your law firm or company could lose the protection of 
the attorney-client privilege with respect to communications between you 
and your clients, and the protections generally accorded to your litigation 
work product.  In the view of the courts that have considered these cases, the 
result is binary – either you are a lawyer properly licensed to practice in the 
state, in which case the attorney-client privilege attaches to your 
communications with your client and to your litigation work product, or you 
are not a lawyer properly licensed to practice in the state, in which case, 
there is no privilege or work product protection.  No middle ground exists 
for cases where the client or the lawyer made a mistake about the lawyer’s 
right to practice law in the state – it’s all or nothing.  I’m sure you can 
imagine how unhappy your clients would be if you had to disclose internal 
communications everyone thought were privileged or litigation memoranda 
everyone believed were protected as work product. 

Finally, there are the legal ethics consequences for you as a lawyer for 
having engaged in the unauthorized practice of law, which include potential 
state bar sanctions of a fine, suspension and disbarment.  As we will see 
later, in nearly all states, a lawyer now can be subject to discipline in at least 
two states – the state where he or she is licensed and any of the states where 
he or she performed legal work – so the potential sanctions are effectively 
multiplied by the number of states involved.  In one unfortunate example, an 
in-house lawyer working in Florida was sanctioned by the Ohio State Bar, 
the only state where the lawyer had been licensed to practice law, in part for 
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having engaged in the unauthorized practice of law in Florida.  The other 
part was for having failed to satisfy his CLE requirements for several years, 
so there is a valuable lesson here in that, too!  Under the regime created by 
the ABA Model Rules, the legal ethics rules in Florida also would allow that 
state to sanction this same lawyer either based on the lawyer’s conduct that 
occurred in that state, or in an act of reciprocity in response to the Ohio State 
Bar’s order disciplining the lawyer, which is not uncommon.  In case you are 
wondering how both the state bars of Ohio and Florida found out that this in-
house lawyer was practicing law in Florida without a license, a former 
employee of the company had reported him to bar officials in both states.  
Clearly, this in-house lawyer had made at least one enemy at the company 
who decided to take his revenge on his way out the door.  Other sources of 
potential whistleblowers are opposing parties and their counsel, so it make 
sense to have your ducks in a row when it comes to practicing law in states 
where you are not a member of the bar.  Whichever of these awful 
consequences you most want to avoid – reputational, financial, legal or 
ethical – you are doing yourself a favor by taking the time to view this 
program today because you simply do not want to be on the wrong side of an 
unauthorized practice of law finding. 

Before we can discuss how the ABA and states like California and 
New York resolved the question whether remote work constituted the 
unauthorized practice of law, I need to provide some background so you can 
understand what the unauthorized practice of law issue was.  The place to 
start is with ABA Model Rules 5.5 and 8.5.  In case you are worried that 
studying ABA Model Rules might be a waste of time, I am pleased to inform 
you that as of September 2024, ABA Model Rules 5.5 and 8.5 have been 
adopted in some form or another by 48 of the 50 U.S. States plus the District 
of Columbia.  So, this means that if you live in any state except Hawaii and 
Texas, and if you learn ABA Model Rules 5.5 and 8.5, you’ll be pretty well 
covered, which is great news for today’s lawyers.  I would be remiss if I 
didn’t pause briefly to contrast today’s regime of nearly uniform rules with 
twenty-five years ago when we had substantial uncertainty over what, if any, 
legal practice outside your home state was permissible.  While the ABA 
doesn’t always get things right or make the practice of law less complicated, 
we should credit them in this case for promulgating ABA Model Rules 5.5 
and 8.5 and persuading nearly all states to adopt them in some form. 
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Two decades before the COVID-19 pandemic, the ABA formed a 
multijurisdictional practice commission to study the issues raised by lawyers 
practicing law in states where they are not admitted, and just two years later, 
in 2002, the commission’s report and recommendations, which included 
amendments to ABA Model Rules 5.5 and 8.5, were adopted by the ABA, 
and subsequently by every state except Hawaii and Texas, as well as the 
District of Columbia.  Let’s take a look at what these rules provide starting 
with ABA Model Rule 5.5.  This is a long rule but it’s critically important 
for our topic today so we need to review it in its entirety.   We’ll break it 
down into sections a bit later so don’t worry if you find the full text of rule 
hard to follow. 

ABA Model Rule 5.5, which is entitled “Unauthorized Practice of 
Law; Multijurisdictional Practice of Law,” provides as follows:  (a) A 
lawyer shall not practice law in a jurisdiction in violation of the regulation of 
the legal profession in that jurisdiction, or assist another in doing so.  (b) A 
lawyer who is not admitted to practice in this jurisdiction shall not: (1) 
except as authorized by these Rules or other law, establish an office or other 
systematic and continuous presence in this jurisdiction for the practice of 
law; or (2) hold out to the public or otherwise represent that the lawyer is 
admitted to practice law in this jurisdiction.  (c) A lawyer admitted in 
another United States jurisdiction, and not disbarred or suspended from 
practice in any jurisdiction, may provide legal services on a temporary basis 
in this jurisdiction that: (1) are undertaken in association with a lawyer who 
is admitted to practice in this jurisdiction and who actively participates in the 
matter; (2) are in or reasonably related to a pending or potential proceeding 
before a tribunal in this or another jurisdiction, if the lawyer, or a person the 
lawyer is assisting, is authorized by law or order to appear in such 
proceeding or reasonably expects to be so authorized; (3) are in or 
reasonably related to a pending or potential arbitration, mediation, or other 
alternative resolution proceeding in this or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer's practice in a 
jurisdiction in which the lawyer is admitted to practice and are not services 
for which the forum requires pro hac vice admission; or (4) are not within 
paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the 
lawyer's practice in a jurisdiction in which the lawyer is admitted to practice. 
(d) A lawyer admitted in another United States jurisdiction or in a foreign 
jurisdiction, and not disbarred or suspended from practice in any jurisdiction 
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or the equivalent thereof, or a person otherwise lawfully practicing as an in-
house counsel under the laws of a foreign jurisdiction, may provide legal 
services through an office or other systematic and continuous presence in 
this jurisdiction that: (1) are provided to the lawyer's employer or its 
organizational affiliates, are not services for which the forum requires pro 
hac vice admission; and when performed by a foreign lawyer and requires 
advice on the law of this or another U.S. jurisdiction or of the United States, 
such advice shall be based upon the advice of a lawyer who is duly licensed 
and authorized by the jurisdiction to provide such advice; or (2) are services 
that the lawyer is authorized by federal or other law or rule to provide in this 
jurisdiction.  (e) For purposes of paragraph (d): (1) the foreign lawyer must 
be a member in good standing of a recognized legal profession in a foreign 
jurisdiction, the members of which are admitted to practice as lawyers or 
counselors at law or the equivalent, and subject to effective regulation and 
discipline by a duly constituted professional body or a public authority; or, 
(2) the person otherwise lawfully practicing as an in-house counsel under the 
laws of a foreign jurisdiction must be authorized to practice under this Rule 
by, in the exercise of its discretion, [the highest court of this jurisdiction].” 

Before we get into the specifics, it’s important to recognize what a 
step forward ABA Model Rule 5.5 was when it was adopted by the ABA 
and later by the individual states.  For the first time in American legal 
practice, you have a rule that affirmatively allowed a lawyer to practice law 
on a temporary basis in a state where he or she is not admitted.  Prior to 
ABA Model Rule 5.5(c), there was no such authority and all such law 
practice was undertaken at the lawyer’s risk.  This was a huge step forward 
for lawyers and our clients and we should thank the ABA for driving this 
change.  Now, as we will see in a moment, ABA Model Rule 5.5 does not 
directly authorize remote work, nor does it give lawyers carte blanche to 
practice law outside their home states even on a temporary basis, and you 
should think about the public policies behind the unauthorized practice of 
law statutes as the main reasons why.  These policies were in part a desire to 
ensure that clients in a state received competent representation, and in part a 
desire to protect lawyers in that state from competition from lawyers in other 
states.  You can have a healthy debate about whether the desire to protect in-
state clients and/or in-state lawyers remain valid objectives in today’s world 
but the fact that those concerns still exist explains why neither the ABA nor 
the individual states who have adopted ABA Model Rule 5.5 were willing to 
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go further than they did in authorizing lawyers to practice across state lines.  
But prior to the ABA driving these amendments to ABA Model Rule 5.5, 
any law practice outside your home state was undertaken at your peril.  
Period.  Full stop. 

While ABA Model Rule 5.5 did for the first time authorize lawyers to 
practice across state lines, it did so only for “temporary” practice by the 
lawyer, which “temporary practice” also had to fit within one of the four 
specific categories that are set out in ABA Model Rule 5.5(c)(1)-(4).  
Importantly, remote work is not considered “temporary” because lawyers 
who are engaging in remote or hybrid work generally are doing so on a 
permanent basis.  That is why when remote work became the norm during 
the pandemic, ABA Model Rule 5.5 raised an unauthorized practice of law 
issue for thousands of lawyers.  Going back to our hypothetical, we have a 
New York lawyer who is licensed in New York and who represents New 
York clients, but the lawyer moved to Florida during the pandemic and is 
now living and working permanently in Florida.  For this reason, ABA 
Model Rule 5.5(c), which permits a lawyer to engage in the “temporary” 
practice of law under certain circumstances in a state where the lawyer is not 
admitted does not apply to our remote lawyer.  On the contrary, it is ABA 
Model Rule 5.5(a) that applies to our lawyer, which states that “A lawyer 
shall not practice law in a jurisdiction in violation of the regulation of the 
legal profession in that jurisdiction, or assist another in doing so.”  Our 
remote lawyer is clearly practicing law in Florida by living and working in 
Florida, and because our lawyer is not a member of the Florida bar, the clear 
language of ABA Model Rule 5.5(a) would seem to put our lawyer in 
jeopardy.  Finally, while we are talking about an ABA Model Rule here, as 
noted, Florida was one of the states that had adopted ABA Model Rule 5.5 
before the pandemic hit in early 2020 and lawyers started working remotely.   

The other apparent problem for our remote lawyer is ABA Model 
Rule 8.5(a).  ABA Model Rule 8.5 (a), which Florida also had adopted prior 
to the pandemic, provides as follows: “(a) Disciplinary Authority. A lawyer 
admitted to practice in this jurisdiction is subject to the disciplinary authority 
of this jurisdiction, regardless of where the lawyer's conduct occurs. A 
lawyer not admitted in this jurisdiction is also subject to the disciplinary 
authority of this jurisdiction if the lawyer provides or offers to provide any 
legal services in this jurisdiction. A lawyer may be subject to the disciplinary 
authority of both this jurisdiction and another jurisdiction for the same 
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conduct.”  What does this mean for our remote lawyer?  First, ABA Model 
Rule 8.5(a) provides that a lawyer admitted to practice in a jurisdiction is 
subject to the disciplinary authority of that jurisdiction, regardless of where 
the lawyer's conduct occurs.  So, our remote lawyer who is admitted in New 
York is always subject to the disciplinary authority of New York even when 
the lawyer is performing legal services in another state.  Put another way, 
you can never escape the disciplinary authority of the state or states in which 
you are a member of the bar.  Second, ABA Model Rule 8.5(a) provides that 
our remote lawyer is also now subject to the authority and jurisdiction of the 
state bar in the state where the lawyer’s practice of law occurs, in this case, 
Florida.  So, our remote lawyer is now expressly subject to the jurisdiction 
and disciplinary authority of the Florida State Bar – in addition to New 
York.  With that background on ABA Model Rules 5.5 and 8.5, you can see 
how our hypothetical illustrates pretty clearly the unauthorized practice of 
law issue raised by remote work. 

Thankfully, and in the midst of the pandemic, the ABA Standing 
Committee on Ethics and Professional Responsibility stepped in to provide 
timely guidance on remote work by issuing Formal Ethics Opinion No. 495 
in December 2020.  To cut to the chase, that Opinion concluded that 
“Lawyers may remotely practice the law of the jurisdictions in which they 
are licensed while physically present in a jurisdiction in which they are not 
admitted if the local jurisdiction has not determined that the conduct is the 
unlicensed or unauthorized practice of law and if they do not hold 
themselves out as being licensed to practice in the local jurisdiction, do not 
advertise or otherwise hold out as having an office in the local jurisdiction, 
and do not provide or offer to provide legal services in the local jurisdiction. 
This practice may include the law of their licensing jurisdiction or other law 
as permitted by ABA Model Rule 5.5(c) or (d), including, for instance, 
temporary practice involving other states’ or federal laws. Having local 
contact information on websites, letterhead, business cards, advertising, or 
the like would improperly establish a local office or local presence under the 
ABA Model Rules.”  Because the ABA does not have the authority to opine 
on state unauthorized practice of law statutes, it had to defer to the states on 
that key issue, but at the same time, its opinion that remote work should be 
allowed stood to carry great weight when the states took up that question.  
So, as applied to our hypothetical, the ABA has opined that a New York 
lawyer practicing law remotely from Florida would not be violating ABA 
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Model Rule 5.5(a) as long as Florida doesn’t consider remote work to 
constitute the unauthorized practice of law under Florida law.  The lawyer 
also must not hold himself or herself out as being licensed to practice in 
Florida, advertise or otherwise hold out as having an office in Florida or 
provide or offer legal services to clients in Florida.   

Let’s walk through the ABA’s analysis to see how it arrived at this 
vital conclusion that remote work should not be considered the unauthorized 
practice of law.  The ABA began by framing up the problem as follows: 
“Lawyers, like others, have more frequently been working remotely: 
practicing law mainly through electronic means. Technology has made it 
possible for a lawyer to practice virtually in a jurisdiction where the lawyer 
is licensed, providing legal services to residents of that jurisdiction, even 
though the lawyer may be physically located in a different jurisdiction where 
the lawyer is not licensed. A lawyer’s residence may not be the same 
jurisdiction where a lawyer is licensed. Thus, some lawyers have either 
chosen or been forced to remotely carry on their practice of the law of the 
jurisdiction or jurisdictions in which they are licensed while being physically 
present in a jurisdiction in which they are not licensed to practice. Lawyers 
may ethically engage in practicing law as authorized by their licensing 
jurisdiction(s) while being physically present in a jurisdiction in which they 
are not admitted under specific circumstances enumerated in this opinion.”  I 
think the ABA did a fine job explaining the situation.  What is interesting to 
me is that the ABA could not possibly have expected that the remote work 
by lawyers, which the pandemic required because most offices were closed, 
would continue once the pandemic had ended.  As noted, remote or hybrid 
work has persisted because many lawyers prefer the flexibility that it affords 
them, and many law firms and companies prefer it as well because they can 
reduce their office space and take advantage of productivity gains by 
lawyers who no longer need to commute to work, among other benefits.  
Now, there are some law firms and companies that are moving the other 
direction, requiring their employees to be physically present in the office 
some number of days, including some companies that have reverted back to 
a five days a week in the office policy.  At this time, those companies are in 
the minority and most companies, including most law firms, continue to 
afford their employees some flexibility whether that is fully remote work or 
some hybrid work schedule.  If the ABA had the benefit of 20/20 hindsight, 
would it have been so eager to bless remote work by lawyers now that 
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remote work appears to be permanent feature of most law practice?  Clearly, 
we’ll never know but it’s an interesting question.  That said, it’s all academic 
because since the ABA made its determination, thirty states have followed 
the ABA so whatever misgivings the ABA or these states might have had 
about blessing remote work, that train, as they say, has left the station and it 
would be very difficult to turn it around the way at this point. 

In Formal Opinion No. 495, the ABA began its analysis just as we did 
with ABA Model Rule 5.5(a).  Here is the ABA in its own words:  “ABA 
Model Rule 5.5(a) prohibits lawyers from engaging in the unauthorized 
practice of law: ‘[a] lawyer shall not practice law in a jurisdiction in 
violation of the regulation of the legal profession in that jurisdiction, or 
assist another in doing so’ unless authorized by the rules or law to do so. It is 
not this Committee’s purview to determine matters of law; thus, this 
Committee will not opine whether working remotely by practicing the law of 
one’s licensing jurisdiction in a particular jurisdiction where one is not 
licensed constitutes the unauthorized practice of law under the law of that 
jurisdiction. If a particular jurisdiction has made the determination, by 
statute, rule, case law, or opinion, that a lawyer working remotely while 
physically located in that jurisdiction constitutes the unauthorized or 
unlicensed practice of law, then Model Rule 5.5(a) also would prohibit the 
lawyer from doing so.”  So, this is the necessary carve out that I mentioned 
because the ABA does not have the authority to determine, for example in 
our hypothetical, whether our remote lawyer’s conduct violates Florida’s 
unauthorized practice of law statutes.  Only Florida can decide that, but as a 
practical matter and as it came to pass, the ABA’s determination that it 
should not be so considered carried substantial weight when Florida and the 
other states took up this question in the months and years that followed. 

The ABA thus continued: “Absent such a determination, this 
Committee’s opinion is that a lawyer may practice law pursuant to the 
jurisdiction(s) in which the lawyer is licensed (the “licensing jurisdiction”) 
even from a physical location where the lawyer is not licensed (the “local 
jurisdiction”) under specific parameters. Authorization in the licensing 
jurisdiction can be by licensure of the highest court of a state or a federal 
court. For purposes of this opinion, practice of the licensing jurisdiction law 
may include the law of the licensing jurisdiction and other law as permitted 
by ABA Model Rule 5.5(c) or (d), including, for instance, temporary 
practice involving other states’ or federal laws. In other words, the lawyer 
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may practice from home (or other remote location) whatever law(s) the 
lawyer is authorized to practice by the lawyer’s licensing jurisdiction, as 
they would from their office in the licensing jurisdiction. As recognized by 
Rule 5.5(d)(2), a federal agency may also authorize lawyers to appear before 
it in any U.S. jurisdiction. The rules are considered rules of reason and their 
purpose must be examined to determine their meaning. Comment [2] 
indicates the purpose of the rule: “limiting the practice of law to members of 
the bar protects the public against rendition of legal services by unqualified 
persons.” A local jurisdiction has no real interest in prohibiting a lawyer 
from practicing the law of a jurisdiction in which that lawyer is licensed and 
therefore qualified to represent clients in that jurisdiction. A local 
jurisdiction, however, does have an interest in ensuring lawyers practicing in 
its jurisdiction are competent to do so.”  This section contains the meat of 
the ABA’s reasoning and there is a lot to unpack here. 

I think the best way to think about this is to start with the last bit 
where the ABA quotes from Comment No. 2 to ABA Model Rule 5.5 where 
it describes the purpose of the rule as “limiting the practice of law to 
members of the bar protects the public against rendition of legal services by 
unqualified persons.”  If that is the goal, the ABA correctly reasons that “[a] 
local jurisdiction has no real interest in prohibiting a lawyer from practicing 
the law of a jurisdiction in which that lawyer is licensed and therefore 
qualified to represent clients in that jurisdiction.”  As applied to our 
hypothetical, Florida has no real interest in prohibiting our remote lawyer 
from opining on New York law in his representation of New York clients 
because he is licensed to practice law by the State of New York.  That our 
remote lawyer is doing that from his new home in Florida and not from his 
office in Manhattan makes no difference, and so remote work should not be 
prohibited by the State of Florida.  It doesn’t matter whether our remote 
lawyer was working from Florida while on a one-week vacation in that state 
– as many lawyers have done and continue to do before, during and after the 
pandemic – or while living in that state permanently as our remote lawyer 
now does.  This is the crux of why the ABA determined that remote work 
should not constitute the unauthorized practice of law in any state where a 
remote lawyer happens to be working.  Clearly, its reasoning is sound and 
the ABA came to the right conclusion here. 

Turning now to the rules remote lawyers must follow, the best way to 
think about those is to start with what legitimate interest the remote state 
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does have according to Comment No. 2, which is that “[a] local jurisdiction, 
however, does have an interest in ensuring lawyers practicing in its 
jurisdiction are competent to do so.”  In other words, the remote state has a 
legitimate interest in protecting its citizens from incompetent lawyers, which 
it does by requiring lawyers who seek to represent its citizens to be licensed.  
Returning to ABA Model Rule 5.5, we have section (b)(1) that prohibits a 
lawyer from “establish[ing] an office or other systematic and continuous 
presence in [the] jurisdiction [in which the lawyer is not licensed] for the 
practice of law.”  Here is what the ABA said about that section: “Words in 
the rules, unless otherwise defined, are given their ordinary meaning. 
‘Establish’ means ‘to found, institute, build, or bring into being on a firm or 
stable basis.’  A local office is not ‘established’ within the meaning of the 
rule by the lawyer working in the local jurisdiction if the lawyer does not 
hold out to the public an address in the local jurisdiction as an office and a 
local jurisdiction address does not appear on letterhead, business cards, 
websites, or other indicia of a lawyer’s presence. Likewise it does not 
‘establish’ a systematic and continuous presence in the jurisdiction for the 
practice of law since the lawyer is neither practicing the law of the local 
jurisdiction nor holding out the availability to do so. The lawyer’s physical 
presence in the local jurisdiction is incidental; it is not for the practice of 
law.  Conversely, a lawyer who includes a local jurisdiction address on 
websites, letterhead, business cards, or advertising may be said to have 
established an office or a systematic and continuous presence in the local 
jurisdiction for the practice of law.”  So, the first rule of remote work is that 
lawyers must not hold out to the public an address in the local jurisdiction as 
an office, and must ensure that a local jurisdiction address does not appear 
on letterhead, business cards, websites, or other indicia of a lawyer’s 
presence.  Doing the opposite could attract clients in the local jurisdiction, 
and that is what the ABA is saying that is what remote lawyers cannot do.  
Again, eminently sensible and an easy rule for all lawyers like our remote 
lawyer in Florida to comply with. 

The ABA opinion continued: “Subparagraph (b)(2) prohibits a lawyer 
from “hold[ing] out to the public or otherwise represent[ing] that the lawyer 
is admitted to practice law in [the] jurisdiction” in which the lawyer is not 
admitted to practice. A lawyer practicing remotely from a local jurisdiction 
may not state or imply that the lawyer is licensed to practice law in the local 
jurisdiction. Again, information provided on websites, letterhead, business 
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cards, or advertising would be indicia of whether a lawyer is “holding out” 
as practicing law in the local jurisdiction. If the lawyer’s website, letterhead, 
business cards, advertising, and the like clearly indicate the lawyer’s 
jurisdictional limitations, do not provide an address in the local jurisdiction, 
and do not offer to provide legal services in the local jurisdiction, the lawyer 
has not “held out” as prohibited by the rule.”  So, the second rule of remote 
work is that lawyers may not state or imply that the lawyer is licensed to 
practice law in the local jurisdiction.  Doing the opposite could attract clients 
in the local jurisdiction, and that is what the ABA once again is saying that 
is what remote lawyers cannot do.  Once again, an easy rule for all lawyers 
like our remote lawyer in Florida to follow. 

The ABA concludes Formal Opinion No. 495 as follows:  “The 
purpose of Model Rule 5.5 is to protect the public from unlicensed and 
unqualified practitioners of law. That purpose is not served by prohibiting a 
lawyer from practicing the law of a jurisdiction in which the lawyer is 
licensed, for clients with matters in that jurisdiction, if the lawyer is for all 
intents and purposes invisible as a lawyer to a local jurisdiction where the 
lawyer is physically located, but not licensed. The Committee’s opinion is 
that, in the absence of a local jurisdiction’s finding that the activity 
constitutes the unauthorized practice of law, a lawyer may practice the law 
authorized by the lawyer’s licensing jurisdiction for clients of that 
jurisdiction, while physically located in a jurisdiction where the lawyer is not 
licensed if the lawyer does not hold out the lawyer’s presence or availability 
to perform legal services in the local jurisdiction or actually provide legal 
services for matters subject to the local jurisdiction, unless otherwise 
authorized.”  Well said, and nothing for me to add here. 

The only real question that remained after the ABA issued Formal 
Opinion No. 495 was whether states were going to follow the ABA in 
determining that lawyers who followed these two rules were not engaging in 
the unauthorized practice of law.  On the one hand, 48 states and the District 
of Columbia already had adopted ABA Model Rules 5.5 and 8.5, which 
suggested that those states also would be inclined to give substantial 
deference to the ABA’s interpretation of those Rules.  On the other hand, the 
ABA made clear in Formal Opinion No. 495 that it was not empowered to 
reach the unauthorized practice of law question, and that each state had to 
make that determination for itself.  Thankfully, in the months and years that 
followed the ABA’s issuance of Formal Opinion No. 495 in December 2020, 
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nearly thirty states and the District of Columbia, including each of the top 
five states that have the most practicing lawyers which are New York, 
Maryland, Massachusetts, Connecticut and Illinois, plus other common 
remote work destinations such as Florida and California, followed the 
ABA’s lead and confirmed that remote work by lawyers in their states does 
not constitute the unauthorized practice of law as long as the lawyers follow 
the basic rules outlined above.  In light of the determinations by these key 
states, you are very likely on safe ground if you are working remotely in a 
state where you are not admitted as long as you are following the two rules 
of remote work, which are 1) you must not hold out to the public an address 
in the local jurisdiction as an office, and must ensure that a local jurisdiction 
address does not appear on letterhead, business cards, websites, or other 
indicia of a lawyer’s presence; and 2) you must not state or imply that the 
lawyer is licensed to practice law in the local jurisdiction. 

Before we review how California and New York resolved the question 
of whether remote work constitutes the unauthorized practice of law, we 
should cover off Florida to provide definitive guidance for the remote lawyer 
in our hypothetical.  In May 2021, the Standing Committee on the 
Unlicensed Practice of Law of the Florida Bar issued Formal Advisory 
Opinion No. SC20-1220 in response to a request from a New Jersey lawyer 
who had moved to Florida and was continuing to practice law remotely from 
his new home in Florida.  The Standing Committee opined that “the 
Petitioner who simply establishes a residence in Florida and continues to 
provide legal work to out-of-state clients from his private Florida residence 
under the circumstances described in this request does not establish a regular 
presence in Florida for the practice of law. Consequently, it is the opinion of 
the Standing Committee that it would not be the unlicensed practice of law 
for Petitioner, a Florida domiciliary employed by a New Jersey law firm 
(having no place of business or office in Florida), to work remotely from his 
Florida home solely on matters that concern federal intellectual property 
rights (and not Florida law) and without having or creating a public presence 
or profile in Florida as an attorney.”  In reaching this result, the Committee 
explained its reasoning as follows: “The facts raised in Petitioner’s request, 
quite simply, do not implicate the unlicensed practice of law in Florida. 
Petitioner is not practicing Florida law or providing legal services for Florida 
residents. Nor is he or his law firm holding out to the public as having a 
Florida presence. . . . All indicia point to Petitioner’s practice of law as being 
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in New Jersey, not in Florida. It is the opinion of the Standing Committee 
that based on the facts set forth in his request and hearing testimony, and 
since there is no attempt by Petitioner or his firm to create a public presence 
in Florida, Petitioner does not have a presence in Florida for the practice of 
law.  As this Court noted in The Florida Bar v. Moses, [citation omitted], 
‘the single most important concern in the Court’s defining and regulating the 
practice of law is the protection of the public from incompetent, unethical, or 
irresponsible representation.’ Because Petitioner is not providing legal 
services to Florida clients, no Floridians are being harmed by Petitioner’s 
activity and there are no interests of Floridians that need to be protected by 
this Court.”  Accordingly, as long as a remote lawyer is not representing 
Florida clients or opining on Florida law, the Florida state bar is not going to 
find that lawyer to be in violation of Florida’s unauthorized practice of law 
statutes.  For the same reason, the remote lawyer in our hypothetical who 
similarly is exclusively practicing New York law on behalf of New York 
clients would be in the clear as well. 

When it came time for California to consider the remote work 
question a bit later in 2021, it took a very similar approach to Florida.  In 
August 2021, the Legal Ethics Committee of the Bar Association of San 
Francisco issued Formal Ethics Opinion No. 2021-1 in response to the 
question “Is a lawyer, who is licensed in one or more jurisdictions but 
practices law remotely from another jurisdiction where the lawyer resides 
and is not licensed, engaged in the unauthorized practice of law?”  The 
Legal Ethics Committee answered this question as follows “A lawyer who is 
not licensed in California, and who does not advertise or otherwise hold 
himself or herself out as a licensed California lawyer, does not establish an 
office or other systematic or continuous presence for the practice of law in 
California, and does not represent a California person or entity, but is merely 
physically present in California while using modern technology to remotely 
practice law in compliance with the rules of the jurisdiction where the 
lawyer is licensed, should not be held in violation of California’s 
Unauthorized Practice of Law (“UPL”) rule and laws, specifically California 
Rules of Professional Conduct (“CRPC”) Rule 5.5, or the State Bar Act, 
Business & Professions (“B&P”) Code sections 6125-6126. If such a lawyer 
does represent a California person or entity, whether the lawyer violates the 
UPL rule and laws will depend on the nature of the representation, whether 
the representation complies with the regulations of the jurisdiction where the 
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lawyer is licensed, the role of other California lawyers in the representation, 
and other factors relevant to whether the California client is protected 
consistent with the purpose of the UPL rule and laws.”  As I said, this is 
fully consistent with the approach taken by Florida but it adds an additional 
element that is worth highlighting as it may be relevant to lawyers working 
remotely from California. 

In terms of the main holding, the Ethics Committee confirmed that as 
long as a remote lawyer is not representing California clients or opining on 
California law, the California state bar is not going to find that lawyer to be 
in violation of California’s unauthorized practice of law statutes.  Here is 
that passage from Formal Opinion No. 2021-1 confirming this conclusion: 
“Under the facts in Scenario 1, [the] Lawyer has no law office in California, 
is not holding out as a lawyer licensed in California, and is not soliciting or 
representing California persons or entities. Given these facts, and provided 
Lawyer is properly practicing law as allowed under the jurisdiction where 
Lawyer is licensed, Lawyer is likely not practicing law in California under 
Birbrower or Condon and California should have no interest in disciplining 
Lawyer.”  Accordingly, a remote lawyer living in California is thus required 
to follow the same two rules of remote work that we outlined earlier when 
we analyzed ABA Formal Ethics Opinion No. 495, which are 1) you must 
not hold out to the public an address in the local jurisdiction as an office, and 
must ensure that a local jurisdiction address does not appear on letterhead, 
business cards, websites, or other indicia of a lawyer’s presence; and 2) you 
must not state or imply that the lawyer is licensed to practice law in the local 
jurisdiction. 

The additional element that the Ethics Committee highlighted is what 
happens if a remote lawyer who is otherwise following the two rules of 
remote work started to work on matters for California clients.  Here is how 
the Ethics Committee framed the question: “A closer and more complicated 
question would arise if Lawyer began working on matters for one or more 
clients of State A Firm who are California persons or entities. The answer 
may depend on the nature of the representation, whether the representation 
complies with the regulations of the jurisdiction where the lawyer is 
licensed, the communications between the lawyer and the client concerning 
where the lawyer is licensed and any limitation on the lawyer’s conduct, the 
role of other California lawyers in the representation, and the frequency and 
significance of such representations in the lawyer’s practice.”  To paraphrase 
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the Ethics Committee, the answer as to whether the remote lawyer in that 
case is at risk of violating California’s unauthorized practice of law statutes 
is “it depends.”   

On the one hand, the remote lawyer likely would be in trouble if the 
lawyer engaged in activities that involved both a California client and a 
matter located in California and controlled by California law and where 
there is no California lawyer involved in advising the California client.  
Similarly, if a remote lawyer reached out to provide extensive advice to an 
individual California tort claimant about how to litigate or settle a dispute 
centered in California and governed by California law, that likely would 
constitute the unauthorized practice of  law in California.  On the other hand, 
if the remote lawyer were a Delaware-admitted corporate law specialist who 
was approached by the general counsel of a California-based Delaware LLC 
to advise about an internal dispute governed by Delaware law, that lawyer 
likely would not be found to be engaging in the unauthorized practice of law 
in California.  Based on the examples cited by the Ethics Committee, among 
the key factors the remote lawyer should consider in deciding whether it is 
permissible to represent a California client are whether the matter is located 
in California, whether it is controlled by California law and whether there 
are other California lawyers who are involved in the representation. 

Coincidentally, these are the same factors that any lawyer who is not 
admitted in California must consider to determine if the lawyer’s 
representation of California clients on a “temporary” basis is authorized.  
Recall that ABA Model Rule 5.5(c)(1)-(4) sets out four specific categories 
of “temporary” practice by a lawyer, which are allowed.  California adopted 
these four categories (plus a couple others) in the form of Rules 9.40-9.49 of 
the California Rules of Court (CRC) that collectively provide exceptions to 
California’s UPL mandates and allow certain persons who are not licensed 
in California to temporarily practice law in the state if the express 
requirements are met.  When I mentioned these categories of permitted 
“temporary” practice earlier, I made the point that they don’t apply here 
because lawyers who are engaging in remote or hybrid work generally are 
doing so on a permanent basis and so it cannot be considered “temporary.”  
That is true, but what the Ethics Committee in California is saying is that the 
same considerations that underlie these categories of permitted “temporary” 
practice are the same ones that we should use to decide whether the activities 
of remote lawyers living in California cross the line into the unauthorized 
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practice of law when California clients are involved.  That is because the 
unauthorized practice of law is less about where the lawyer lives and more 
about the risk of harm to California clients. 

Here is how the California Ethics Committee explained its reasoning: 
“More generally, in line with the holdings in Birbrower and Condon [two 
key unauthorized practice of law decision by the California Supreme Court], 
if a lawyer was doing nothing more for California persons or entities than 
the lawyer could permissibly have done when physically in the jurisdiction 
where the lawyer is licensed in compliance with that jurisdiction’s rules and 
laws (as well as the applicable California rules and laws, including CRC 
rules 9.40-9.49 where appropriate), the mere fact that the lawyer is living in 
California for personal reasons while providing those services to California 
persons or entities might well fall within the rubric of “fortuitous or 
attenuated contacts” that do not rise to the level of practicing law in 
California in violation of section 6125. [citation omitted]. After all, as 
Condon stated over two decades ago, “[], it is insular to assume that only 
California lawyers can be trained in California law. Surely the citizens of 
states outside of California should not have to retain California lawyers to 
advise them on California law.”  [citation omitted]. Given the technological 
developments since Condon, and particularly the recent advent of remote 
representation in response to the COVID-19 pandemic, it would not be 
unreasonable for the courts and the State Bar to decide that the ‘practice of 
law in California’ turns less on geography and more on the relative risk of 
harm posed to California individuals and entities.” 

To summarize, a remote lawyer does not commit the unauthorized 
practice of law in California as long as the lawyer follows our two rules of 
remote work, which are 1) you must not hold out to the public an address in 
the local jurisdiction as an office, and must ensure that a local jurisdiction 
address does not appear on letterhead, business cards, websites, or other 
indicia of a lawyer’s presence; and 2) you must not state or imply that the 
lawyer is licensed to practice law in the local jurisdiction.  If a remote 
lawyer is being asked to provide advice to any California persons or entities, 
the lawyer should consider the same factors that would allow any lawyer to 
practice law on a “temporary” basis in California, which in California are set 
out in Rules 9.40-9.49 of the California Rules of Court that track ABA 
Model Rule 5.5(c)(1)-(4).  These factors include whether the matter is 
located in California, whether it is controlled by California law and whether 
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there are other California lawyers who are involved in the representation.  At 
the end of the day, it is less about where the remote lawyer is living, i.e., in 
California or in another state, and more about the risk of potential harm to 
California clients that these rules are intended to mitigate. 

When it came time for New York to consider the remote work 
question, it took a very similar approach to California.  In November 2021, 
the New York Court of Appeals added New York Rule of Court 523.5 
entitled “Working from home,” which provided as follows:  “A lawyer who 
is not admitted to practice in this State but who is authorized to practice law 
in one or more other jurisdictions identified in section 523.2(a)(1), may 
practice law from a temporary or permanent residence or other temporary or 
permanent location in this State to the same extent that such lawyer is 
permitted to practice law in the jurisdiction(s) where the lawyer is duly 
admitted or authorized, provided:  (a) the lawyer does not practice the law of 
this State except to the extent permitted by this Part, by other laws of this 
State, and by the laws of jurisdictions in which the lawyer is authorized to 
practice; (b) the lawyer does not use advertising, oral representations, 
business letterhead, websites, signage, business cards, email signature blocks 
or other communications to hold themselves out, publicly or privately, as 
authorized to practice law in this State or as having an office for the practice 
of law in this State; (c) the lawyer does not solicit or accept residents or 
citizens of New York as clients on matters that the lawyer knows primarily 
require advice on the state or local law of New York, except as permitted by 
22 NYCRR section 522.4 (the in-house registration rule) or by other New 
York or federal law; (d) the lawyer does not regularly conduct in-person 
meetings with clients or third persons in New York except as would 
otherwise be permitted under section 523.2 of this Part; and (e) when the 
lawyer knows or reasonably should know that a person with whom the 
lawyer is dealing mistakenly believes that the lawyer is authorized to 
practice in this State, the lawyer shall make diligent efforts to correct the 
misunderstanding.”  Accordingly, a remote lawyer living in New York does 
not commit the unauthorized practice of law in New York as long as the 
lawyer follow the same two rules of remote work that we outlined earlier 
when we analyzed ABA Formal Ethics Opinion No. 495, which are 1) you 
must not hold out to the public an address in the local jurisdiction as an 
office, and must ensure that a local jurisdiction address does not appear on 
letterhead, business cards, websites, or other indicia of a lawyer’s presence; 
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and 2) you must not state or imply that the lawyer is licensed to practice law 
in the local jurisdiction.  I am sure you will agree that we are fortunate to 
have such unanimity among key states like California, Florida and New 
York with regard to remote work as that is not always the case with other 
issues that arise under the legal ethics rules where the governing rules can 
vary significantly state to state. 

New York’s adoption of Rule of Court 523.5 was supported by a 
formal report issued by the New York City Bar Association that introduced 
the problem the new rule was looking to solve as follows: “Prior to the 
recent COVID-19 pandemic, lawyers and other professionals worked from 
their homes on an occasional basis. Since the pandemic and because of  
improvements to video communications and the proliferation of software 
facilitating working remotely, it appears that work patterns have changed. It 
is expected that lawyers may continue to work remotely from their homes, 
but now on a more long-term basis. This report proposes the adoption of a 
new court rule designed to formalize what we believe has always been the 
case: namely, that the fact that a person is physically situated in this State 
while practicing law in another jurisdiction does not mean that they are 
practicing law in this State. In other words, it is the nature of the person’s 
work and their public presence, not their physical location, which is 
determinative of whether a person is engaged in the unauthorized practice of 
law.”  Given New York’s location in the Tri-State area, the New York City 
Bar Association made a compelling, common-sense case against reaching a 
different conclusion with the following examples: “To take the view that, 
say, Connecticut or New Jersey lawyers working from their residence in 
New York on Connecticut or New Jersey matters are engaged in the 
unauthorized practice of law in New York would be to discourage such 
lawyers from residing in this State, with all of the revenue and other benefits 
such residence brings to this State. It would also ignore the growing reality 
of “work from home” situations in law practice and a variety of other 
industries. Further, the New York rules against unauthorized practice are 
primarily designed to protect the New York public, and the public is not put 
at risk when lawyers happen to be working remotely from their New York 
residence while practicing law in other jurisdictions.  Similarly, many New 
York lawyers reside in adjoining states, such as Connecticut and New 
Jersey. Although we do not believe that New York considers those lawyers 
to be engaged in the unauthorized practice of law every time they cross the 
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New York border to return home, our hope is that clarifying New York’s 
position will encourage such other states to reciprocate and thus provide 
similar comfort that New York lawyers need not fear that working from their 
homes in such states will result in liability for unauthorized practice of law 
claims.”  All of this seems sensible and consistent with the way that the 
ABA, California and Florida analyzed the issues raised by remote work, 
namely that it turn less on where the lawyer is located and more on the name 
of the legal work being performed.  To quote the New York City Bar 
Association one final time: “Our proposed amendments are also in accord 
with the recent American Bar Association ethics opinion, which observes 
that unauthorized law prohibitions are designed to ‘protect the public from 
unlicensed and unqualified practitioners of law. That purpose is not served 
by prohibiting a lawyer from practicing the law of a jurisdiction in which the 
lawyer is licensed, for clients with matters in that jurisdiction, if the lawyer 
is for all intents and purposes invisible as a lawyer to a local jurisdiction 
where the lawyer is physically located, but not licensed. [citation omitted]’” 

Interestingly and unlike California, New York did not take up the 
additional question of what happens if a remote lawyer who is otherwise 
following the two rules of remote work started to work on matters for New 
York clients.  As was true in California, the four specific categories of 
“temporary” practice by a lawyer that are allowed under ABA Model Rule 
5.5(c)(1)-(4), which New York adopted as New York Rule of Court 523.2, 
do not apply to remote lawyers because those lawyers are engaging in 
remote or hybrid work on a permanent basis and so it cannot be considered 
“temporary.”  That said, I think it highly likely that New York would follow 
California’s approach to the question whether a remote lawyer in that case is 
at risk of violating New York’s unauthorized practice of law statutes, which 
is that “it depends,” and the factors that the remote lawyer would need to 
consider are the same factors that would allow any lawyer to practice law on 
a “temporary” basis in New York, which are set out in New York Rule of 
Court 523.2 that tracks ABA Model Rule 5.5(c)(1)-(4).  These factors 
include whether the matter is located in New York, whether it is controlled 
by New York law and whether there are other New York lawyers who are 
involved in the representation.  As we saw earlier, at the end of the day, it is 
less about where the remote lawyer is living, i.e., in New York or in another 
state, and more about the risk of potential harm to New York clients that 
these rules are intended to mitigate. 
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This brings us very close to the end of today’s program and so let’s 
summarize what we covered today.  The overarching take home message is 
that lawyers do not commit the unauthorized practice of law merely by 
working remotely from a state where they are not licensed as long as those 
lawyers follow the two rules of remote work.  The first rule is that you must 
not hold out to the public an address in the local jurisdiction as an office, and 
must ensure that a local jurisdiction address does not appear on letterhead, 
business cards, websites, or other indicia of a lawyer’s presence.  The second 
rule is that you must not state or imply that you are licensed to practice law 
in the local jurisdiction.  As I mentioned at the outset, these rules are easy to 
follow and it is likely you already are complying with them. 

Now, in saying you are safe from an unauthorized practice of law 
finding as long as you follow the two rules of remote work presumes that 
you are only representing clients that are located in the state where you are 
licensed.  In the case of our hypothetical, that would mean only New York 
clients for the New York lawyer who is working remotely from Florida.  If 
you start to start to work on matters for clients located in the remote state, 
once again in our hypothetical, clients located in Florida, the answer goes 
from a clear “yes” to a much less clear “it depends.”  While not every state 
has addressed this particular issue, Florida and New York being two of 
them, I believe the approach taken by California is sensible and likely 
provides the right guidance for you should that scenario arise for you.  What 
the California Ethics Committee advised is that you need to look at several 
factors, including the nature of the representation, whether the representation 
complies with the regulations of the jurisdiction where the lawyer is 
licensed, the communications between the lawyer and the client concerning 
where the lawyer is licensed and any limitation on the lawyer’s conduct, the 
role of other local lawyers in the representation, and the frequency and 
significance of such representations in the lawyer’s practice.  These are the 
same factors that lawyers need to consider when they are seeking to engage 
in the “temporary” practice of law in any state where they are not licensed, 
which in California are set out in Rules 9.40-9.49 of the California Rules of 
Court and in New York at set out in Rule of Court 523.2, both of which 
track ABA Model Rule 5.5(c)(1)-(4).  These factors include whether the 
matter is located in the remote state, in our hypothetical, in Florida, whether 
it is controlled by Florida law and whether there are other Florida lawyers 
who are involved in the representation.  At the end of the day, it is less about 
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where the remote lawyer is living, i.e., in Florida or in another state, and 
more about the risk of potential harm to Florida clients that these rules are 
intended to mitigate. 

Before we close, I will leave you with one last piece of advice as it 
relates to remote work:  Look Before You Leap.  While is it true that in the 
months and years that followed the ABA’s issuance of Formal Opinion No. 
495, nearly thirty states and the District of Columbia, including each of the 
top five states that have the most practicing lawyers which are New York, 
Maryland, Massachusetts, Connecticut and Illinois, plus other common 
remote work destinations such as Florida and California, followed the 
ABA’s lead and confirmed that remote work by lawyers in their states does 
not constitute the unauthorized practice of law as long as the lawyers follow 
the two rules of remote work we have been discussing today, there is at least 
one exception: Missouri.  While Missouri is one of the 48 states that has 
adopted a version of ABA Model Rules 5.5 and 8.5, and because of this you 
might be tempted to think you would be in the clear as it relates to remote 
work performed in that state, an advisory committee of the Missouri 
Supreme Court recently issued an informal opinion that performing any 
legal work in Missouri by a lawyer who is not a member of the Missouri bar 
would constitute unauthorized practice of law in Missouri.  This advisory 
opinion from Missouri runs contrary to the clear trend among the states but 
if you are a remote lawyer in Missouri, it is key guidance that you need to 
follow so it makes sense to do the research on your particular state and 
situation before you act whenever remote work and multijurisdictional 
practice is involved. 

I hope you enjoyed today’s presentation and thanks for joining me. 
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Why Should I Care about the Unauthorized 
Practice of Law?
• An unauthorized practice of law finding can have serious 

consequences for a lawyer:
• Reputational

• Financial

• Legal

• Ethical

• In this program, you will receive the guidance you need to help you 
avoid engaging in the unauthorized practice of law
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ABA / Majority State Approach

• ABA Multijurisdictional Practice Commission formed June 2000, and 
the ABA adopted its Report and Recommendations / Amendments to 
Model Rules 5.5 and 8.5 in August 2002

• As of September 2024, 48 states and District of Columbia have 
adopted Model Rules 5.5 and 8.5 or similar rules
• The Outliers: Hawaii and Texas

• California and New York are both among the states that have adopted rules 
similar to Model Rules 5.5 and 8.5, but there are some important differences

• You should review the rules of any state where you intend to practice or have 
clients to ensure you are aware of any differences from Model Rules 5.5 or 8.5
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ABA Model Rule 5.5

(a) A lawyer shall not practice law in a jurisdiction in violation of the 
regulation of the legal profession in that jurisdiction, or assist another 
in doing so.  

(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 
(1) except as authorized by these Rules or other law, establish an office 
or other systematic and continuous presence in this jurisdiction for the 
practice of law; or 

(2) hold out to the public or otherwise represent that the lawyer is 
admitted to practice law in this jurisdiction. 
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ABA Model Rule 5.5

(c)  A lawyer admitted in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this 
jurisdiction and who actively participates in the matter; 

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in 
this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized 
by law or order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a proceeding or potential arbitration, mediation, or 
other alternative dispute resolution proceeding in this or another jurisdiction, if the 
services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in 
which the lawyer is admitted to practice and are not services for which the forum requires 
pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to 
the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice.
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ABA Model Rule 5.5

(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction or the equivalent thereof, or a person otherwise lawfully practicing as 
an in-house counsel under the laws of a foreign jurisdiction, may provide legal services through an office or other 
systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer's employer or its organizational affiliates, are not services for which the forum 
requires pro hac vice admission; and when performed by a foreign lawyer and requires advice on the law of this or 
another U.S. jurisdiction or of the United States, such advice shall be based upon the advice of a lawyer who is duly 
licensed and authorized by the jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized by federal or other law or rule to provide in this jurisdiction.  

(e) For purposes of paragraph (d): (1) the foreign lawyer must be a member in good standing of a recognized legal 
profession in a foreign jurisdiction, the members of which are admitted to practice as lawyers or counselors at law 
or the equivalent, and subject to effective regulation and discipline by a duly constituted professional body or a 
public authority; or,

(2) the person otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction must be 
authorized to practice under this Rule by, in the exercise of its discretion, [the highest court of this jurisdiction].”
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ABA Model Rule 5.5 Analysis

• Affirmatively allows “temporary” law practice in states in which you are not 
licensed

• Four categories of permitted practice:
• Associating with a lawyer admitted in the state who actively participates in the matter

• Matters relating to a pending or potential litigation in the state or your state if you are 
authorized to appear in such litigation

• Matters relating to a pending or potential mediation, arbitration or other ADR in the state or 
your state, and relating to services in your state, and pro hac vice admission is not required (the 
“arbitration” rule)

• Matters relating to our arising out of your practice in your state and not otherwise covered by 
the above (the “catch all” rule)

• Does not directly address remote work because remote work is not the 
“temporary” practice of law
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ABA Model Rule 8.5

(a) Disciplinary Authority. A lawyer admitted to practice in this 
jurisdiction is subject to the disciplinary authority of this jurisdiction, 
regardless of where the lawyer's conduct occurs. A lawyer not admitted 
in this jurisdiction is also subject to the disciplinary authority of this 
jurisdiction if the lawyer provides or offers to provide any legal services 
in this jurisdiction. A lawyer may be subject to the disciplinary authority 
of both this jurisdiction and another jurisdiction for the same conduct.
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ABA Formal Ethics Opinion No. 495 
In December 2020, the ABA Standing Committee on Ethics and Professional 
Responsibility issued Formal Ethics Opinion No. 495 opining that:

“Lawyers may remotely practice the law of the jurisdictions in which they are 
licensed while physically present in a jurisdiction in which they are not 
admitted if the local jurisdiction has not determined that the conduct is the 
unlicensed or unauthorized practice of law and if they do not hold themselves 
out as being licensed to practice in the local jurisdiction, do not advertise or 
otherwise hold out as having an office in the local jurisdiction, and do not 
provide or offer to provide legal services in the local jurisdiction. This practice 
may include the law of their licensing jurisdiction or other law as permitted by 
ABA Model Rule 5.5(c) or (d), including, for instance, temporary practice 
involving other states’ or federal laws. Having local contact information on 
websites, letterhead, business cards, advertising, or the like would improperly 
establish a local office or local presence under the ABA Model Rules.” 
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ABA Formal Ethics Opinion No. 495 
“Lawyers, like others, have more frequently been working remotely: 
practicing law mainly through electronic means. Technology has made it 
possible for a lawyer to practice virtually in a jurisdiction where the lawyer is 
licensed, providing legal services to residents of that jurisdiction, even though 
the lawyer may be physically located in a different jurisdiction where the 
lawyer is not licensed. A lawyer’s residence may not be the same jurisdiction 
where a lawyer is licensed. Thus, some lawyers have either chosen or been 
forced to remotely carry on their practice of the law of the jurisdiction or 
jurisdictions in which they are licensed while being physically present in a 
jurisdiction in which they are not licensed to practice. Lawyers may ethically 
engage in practicing law as authorized by their licensing jurisdiction(s) while 
being physically present in a jurisdiction in which they are not admitted under 
specific circumstances enumerated in this opinion.” 
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ABA Formal Ethics Opinion No. 495 
“ABA Model Rule 5.5(a) prohibits lawyers from engaging in the 
unauthorized practice of law: ‘[a] lawyer shall not practice law in a 
jurisdiction in violation of the regulation of the legal profession in that 
jurisdiction, or assist another in doing so’ unless authorized by the rules 
or law to do so. It is not this Committee’s purview to determine matters 
of law; thus, this Committee will not opine whether working remotely 
by practicing the law of one’s licensing jurisdiction in a particular 
jurisdiction where one is not licensed constitutes the unauthorized 
practice of law under the law of that jurisdiction. If a particular 
jurisdiction has made the determination, by statute, rule, case law, or 
opinion, that a lawyer working remotely while physically located in that 
jurisdiction constitutes the unauthorized or unlicensed practice of law, 
then Model Rule 5.5(a) also would prohibit the lawyer from doing so.” 
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ABA Formal Ethics Opinion No. 495 
“Absent such a determination, this Committee’s opinion is that a lawyer may practice 
law pursuant to the jurisdiction(s) in which the lawyer is licensed (the “licensing 
jurisdiction”) even from a physical location where the lawyer is not licensed (the “local 
jurisdiction”) under specific parameters. Authorization in the licensing jurisdiction can 
be by licensure of the highest court of a state or a federal court. For purposes of this 
opinion, practice of the licensing jurisdiction law may include the law of the licensing 
jurisdiction and other law as permitted by ABA Model Rule 5.5(c) or (d), including, for 
instance, temporary practice involving other states’ or federal laws. In other words, 
the lawyer may practice from home (or other remote location) whatever law(s) the 
lawyer is authorized to practice by the lawyer’s licensing jurisdiction, as they would 
from their office in the licensing jurisdiction. As recognized by Rule 5.5(d)(2), a federal 
agency may also authorize lawyers to appear before it in any U.S. jurisdiction. The 
rules are considered rules of reason and their purpose must be examined to 
determine their meaning. Comment [2] indicates the purpose of the rule: “limiting 
the practice of law to members of the bar protects the public against rendition of 
legal services by unqualified persons.”
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ABA Formal Ethics Opinion No. 495 
Interpreting ABA Model Rule 5.5 (b)(1) that prohibits a lawyer from “establish[ing] an 
office or other systematic and continuous presence in [the] jurisdiction [in which the 
lawyer is not licensed] for the practice of law”:

“Words in the rules, unless otherwise defined, are given their ordinary meaning. 
‘Establish’ means ‘to found, institute, build, or bring into being on a firm or stable 
basis.’  A local office is not ‘established’ within the meaning of the rule by the lawyer 
working in the local jurisdiction if the lawyer does not hold out to the public an 
address in the local jurisdiction as an office and a local jurisdiction address does not 
appear on letterhead, business cards, websites, or other indicia of a lawyer’s 
presence. Likewise it does not ‘establish’ a systematic and continuous presence in the 
jurisdiction for the practice of law since the lawyer is neither practicing the law of the 
local jurisdiction nor holding out the availability to do so. The lawyer’s physical 
presence in the local jurisdiction is incidental; it is not for the practice of law.  
Conversely, a lawyer who includes a local jurisdiction address on websites, letterhead, 
business cards, or advertising may be said to have established an office or a 
systematic and continuous presence in the local jurisdiction for the practice of law.” 
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Rules of Remote Work

No. 1

Lawyers must not hold out to the public an address 
in the local jurisdiction as an office, and must 

ensure that a local jurisdiction address does not 
appear on letterhead, business cards, websites, or 

other indicia of a lawyer’s presence. 
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ABA Formal Ethics Opinion No. 495 
Interpreting ABA Model Rule 5.5 (b)(2) that prohibits a lawyer from “hold[ing] 
out to the public or otherwise represent[ing] that the lawyer is admitted to 
practice law in [the] jurisdiction” in which the lawyer is not admitted to 
practice:

“A lawyer practicing remotely from a local jurisdiction may not state or imply 
that the lawyer is licensed to practice law in the local jurisdiction. Again, 
information provided on websites, letterhead, business cards, or advertising 
would be indicia of whether a lawyer is ‘holding out’ as practicing law in the 
local jurisdiction. If the lawyer’s website, letterhead, business cards, 
advertising, and the like clearly indicate the lawyer’s jurisdictional limitations, 
do not provide an address in the local jurisdiction, and do not offer to provide 
legal services in the local jurisdiction, the lawyer has not ‘held out’ as 
prohibited by the rule.” 
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Rules of Remote Work

No. 2

Lawyers may not state or imply that the lawyer is 
licensed to practice law in the local jurisdiction.
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ABA Formal Ethics Opinion No. 495 
“The purpose of Model Rule 5.5 is to protect the public from unlicensed and 
unqualified practitioners of law. That purpose is not served by prohibiting a 
lawyer from practicing the law of a jurisdiction in which the lawyer is licensed, 
for clients with matters in that jurisdiction, if the lawyer is for all intents and 
purposes invisible as a lawyer to a local jurisdiction where the lawyer is 
physically located, but not licensed. The Committee’s opinion is that, in the 
absence of a local jurisdiction’s finding that the activity constitutes the 
unauthorized practice of law, a lawyer may practice the law authorized by the 
lawyer’s licensing jurisdiction for clients of that jurisdiction, while physically 
located in a jurisdiction where the lawyer is not licensed if the lawyer does not 
hold out the lawyer’s presence or availability to perform legal services in the 
local jurisdiction or actually provide legal services for matters subject to the 
local jurisdiction, unless otherwise authorized.” 
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ABA / Majority State Approach

• Since the ABA issued Formal Opinion No. 495 in December 2020, nearly 
thirty states and the District of Columbia, including New York, Maryland, 
Massachusetts, Connecticut, Illinois, Florida and California, followed the 
ABA’s lead and confirmed that remote work by lawyers in their states does 
not constitute the unauthorized practice of law.

• In light of these determinations, you are very likely on safe ground if you are 
working remotely in a state as long as you follow the rules of remote work:

• Rule No. 1   Lawyers must not hold out to the public an address in the local jurisdiction 
as an office, and must ensure that a local jurisdiction address does not appear on 
letterhead, business cards, websites, or other indicia of a lawyer’s presence. 

• Rule No. 2  Lawyers may not state or imply that the lawyer is licensed to practice law 
in the local jurisdiction.
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Florida Approach to Remote Work

In May 2021, the Standing Committee on the Unlicensed Practice of Law of 
the Florida Bar issued Formal Advisory Opinion No. SC20-1220 holding that:

“[T]he Petitioner who simply establishes a residence in Florida and continues 
to provide legal work to out-of-state clients from his private Florida residence 
under the circumstances described in this request does not establish a regular 
presence in Florida for the practice of law. Consequently, it is the opinion of 
the Standing Committee that it would not be the unlicensed practice of law 
for Petitioner, a Florida domiciliary employed by a New Jersey law firm 
(having no place of business or office in Florida), to work remotely from his 
Florida home solely on matters that concern federal intellectual property 
rights (and not Florida law) and without having or creating a public presence 
or profile in Florida as an attorney.” 
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Florida Approach to Remote Work

“The facts raised in Petitioner’s request, quite simply, do not implicate the 
unlicensed practice of law in Florida. Petitioner is not practicing Florida law or 
providing legal services for Florida residents. Nor is he or his law firm holding 
out to the public as having a Florida presence. . . . All indicia point to 
Petitioner’s practice of law as being in New Jersey, not in Florida. It is the 
opinion of the Standing Committee that based on the facts set forth in his 
request and hearing testimony, and since there is no attempt by Petitioner or 
his firm to create a public presence in Florida, Petitioner does not have a 
presence in Florida for the practice of law.  As this Court noted in The Florida 
Bar v. Moses, [citation omitted], ‘the single most important concern in the 
Court’s defining and regulating the practice of law is the protection of the 
public from incompetent, unethical, or irresponsible representation.’ Because 
Petitioner is not providing legal services to Florida clients, no Floridians are 
being harmed by Petitioner’s activity and there are no interests of Floridians 
that need to be protected by this Court.” 
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California Approach to Remote Work

In August 2021, the Legal Ethics Committee of the Bar Association of San Francisco 
issued Formal Ethics Opinion No. 2021-1 holding that:

“A lawyer who is not licensed in California, and who does not advertise or otherwise 
hold himself or herself out as a licensed California lawyer, does not establish an office 
or other systematic or continuous presence for the practice of law in California, and 
does not represent a California person or entity, but is merely physically present in 
California while using modern technology to remotely practice law in compliance with 
the rules of the jurisdiction where the lawyer is licensed, should not be held in 
violation of California’s Unauthorized Practice of Law (“UPL”) rule and laws, 
specifically California Rules of Professional Conduct (“CRPC”) Rule 5.5, or the State 
Bar Act, Business & Professions (“B&P”) Code sections 6125-6126. If such a lawyer 
does represent a California person or entity, whether the lawyer violates the UPL rule 
and laws will depend on the nature of the representation, whether the representation 
complies with the regulations of the jurisdiction where the lawyer is licensed, the role 
of other California lawyers in the representation, and other factors relevant to 
whether the California client is protected consistent with the purpose of the UPL rule 
and laws.”
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California Approach to Remote Work

“Under the facts in Scenario 1, [the] Lawyer has no law office in 
California, is not holding out as a lawyer licensed in California, and is 
not soliciting or representing California persons or entities. Given these 
facts, and provided Lawyer is properly practicing law as allowed under 
the jurisdiction where Lawyer is licensed, Lawyer is likely not practicing 
law in California under Birbrower or Condon and California should have 
no interest in disciplining Lawyer.” 
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California Approach to Remote Work

“A closer and more complicated question would arise if Lawyer began 
working on matters for one or more clients of State A Firm who are 
California persons or entities. The answer may depend on the nature of 
the representation, whether the representation complies with the 
regulations of the jurisdiction where the lawyer is licensed, the 
communications between the lawyer and the client concerning where 
the lawyer is licensed and any limitation on the lawyer’s conduct, the 
role of other California lawyers in the representation, and the frequency 
and significance of such representations in the lawyer’s practice.” 
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California Rules of Court 9.45-9.49

• Rule of Court 9.45 – Legal Services Attorneys

• Rule of Court 9.46 –In-House Counsel

• Rule of Court 9.47 – Litigators

• Rule of Court 9.48 – Transactional Attorneys

• Rule of Court 9.49 – Recent Law School Graduates
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California Approach to Remote Work

“More generally, in line with the holdings in Birbrower and Condon [two key 
unauthorized practice of law decision by the California Supreme Court], if a lawyer 
was doing nothing more for California persons or entities than the lawyer could 
permissibly have done when physically in the jurisdiction where the lawyer is licensed 
in compliance with that jurisdiction’s rules and laws (as well as the applicable 
California rules and laws, including CRC rules 9.40-9.49 where appropriate), the mere 
fact that the lawyer is living in California for personal reasons while providing those 
services to California persons or entities might well fall within the rubric of “fortuitous 
or attenuated contacts” that do not rise to the level of practicing law in California in 
violation of section 6125. [citation omitted]. After all, as Condon stated over two 
decades ago, “[], it is insular to assume that only California lawyers can be trained in 
California law. Surely the citizens of states outside of California should not have to 
retain California lawyers to advise them on California law.”  [citation omitted]. Given 
the technological developments since Condon, and particularly the recent advent of 
remote representation in response to the COVID-19 pandemic, it would not be 
unreasonable for the courts and the State Bar to decide that the ‘practice of law in 
California’ turns less on geography and more on the relative risk of harm posed to 
California individuals and entities.”
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California Approach to Remote Work

• To summarize, a remote lawyer does not commit the unauthorized practice of law in California as long as the 
lawyer follows our two rules of remote work:

• Rule No. 1   Lawyers must not hold out to the public an address in the local jurisdiction as an office, and must 
ensure that a local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia 
of a lawyer’s presence. 

• Rule No. 2  Lawyers may not state or imply that the lawyer is licensed to practice law in the local jurisdiction.

• If a remote lawyer is being asked to provide advice to any California persons or entities, the lawyer should 
consider the same factors that would allow any lawyer to practice law on a “temporary” basis in California, i.e., 
California Rules of Court 9.40-9.49, which include: 

• whether the matter is located in California;

• whether it is controlled by California law; and

• whether there are other California lawyers who are involved in the representation. 

• At the end of the day, it is less about where the remote lawyer is living, i.e., in California or in another state, and 
more about the risk of potential harm to California clients that these rules are intended to mitigate.
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New York Approach to Remote Work

In November 2021, the New York Court of Appeals added New York Rule of Court 523.5 entitled 
“Working from home,” providing that:

“A lawyer who is not admitted to practice in this State but who is authorized to practice law in one or 
more other jurisdictions identified in section 523.2(a)(1), may practice law from a temporary or 
permanent residence or other temporary or permanent location in this State to the same extent that 
such lawyer is permitted to practice law in the jurisdiction(s) where the lawyer is duly admitted or 
authorized, provided:  (a) the lawyer does not practice the law of this State except to the extent 
permitted by this Part, by other laws of this State, and by the laws of jurisdictions in which the lawyer 
is authorized to practice; (b) the lawyer does not use advertising, oral representations, business 
letterhead, websites, signage, business cards, email signature blocks or other communications to 
hold themselves out, publicly or privately, as authorized to practice law in this State or as having an 
office for the practice of law in this State; (c) the lawyer does not solicit or accept residents or citizens 
of New York as clients on matters that the lawyer knows primarily require advice on the state or local 
law of New York, except as permitted by 22 NYCRR section 522.4 (the in-house registration rule) or 
by other New York or federal law; (d) the lawyer does not regularly conduct in-person meetings with 
clients or third persons in New York except as would otherwise be permitted under section 523.2 of 
this Part; and (e) when the lawyer knows or reasonably should know that a person with whom the 
lawyer is dealing mistakenly believes that the lawyer is authorized to practice in this State, the 
lawyer shall make diligent efforts to correct the misunderstanding.” 
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New York Approach to Remote Work

“Prior to the recent COVID-19 pandemic, lawyers and other professionals 
worked from their homes on an occasional basis. Since the pandemic and 
because of  improvements to video communications and the proliferation of 
software facilitating working remotely, it appears that work patterns have 
changed. It is expected that lawyers may continue to work remotely from 
their homes, but now on a more long-term basis. This report proposes the 
adoption of a new court rule designed to formalize what we believe has 
always been the case: namely, that the fact that a person is physically situated 
in this State while practicing law in another jurisdiction does not mean that 
they are practicing law in this State. In other words, it is the nature of the 
person’s work and their public presence, not their physical location, which is 
determinative of whether a person is engaged in the unauthorized practice of 
law.”
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New York Approach to Remote Work

“To take the view that, say, Connecticut or New Jersey lawyers working from 
their residence in New York on Connecticut or New Jersey matters are 
engaged in the unauthorized practice of law in New York would be to 
discourage such lawyers from residing in this State, with all of the revenue 
and other benefits such residence brings to this State. It would also ignore the 
growing reality of “work from home” situations in law practice and a variety of 
other industries. Further, the New York rules against unauthorized practice are 
primarily designed to protect the New York public, and the public is not put at 
risk when lawyers happen to be working remotely from their New York 
residence while practicing law in other jurisdictions.  Similarly, many New York 
lawyers reside in adjoining states, such as Connecticut and New Jersey. 
Although we do not believe that New York considers those lawyers to be 
engaged in the unauthorized practice of law every time they cross the New 
York border to return home, our hope is that clarifying New York’s position will 
encourage such other states to reciprocate and thus provide similar comfort 
that New York lawyers need not fear that working from their homes in such 
states will result in liability for unauthorized practice of law claims.”
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New York Rules of Court 522 & 523

• Rule of Court 522.1 –In-House Counsel

• Rule of Court 522.8 – Legal Services Attorneys

• Rule of Court 523.1 – General regulation as to lawyers admitted in 
another jurisdiction

• Rule of Court 523.2 – Scope of temporary practice (Model Rule 
5.5(c)(1)-(4) equivalent)

• Rule of Court 523.3 – Disciplinary authority

• Rule of Court 523.5 – Working from home
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New York Approach to Remote Work

• To summarize, a remote lawyer does not commit the unauthorized practice of law in New York as long as the 
lawyer follows our two rules of remote work:

• Rule No. 1   Lawyers must not hold out to the public an address in the local jurisdiction as an office, and must 
ensure that a local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia 
of a lawyer’s presence. 

• Rule No. 2  Lawyers may not state or imply that the lawyer is licensed to practice law in the local jurisdiction.

• If a remote lawyer is being asked to provide advice to any New York persons or entities, the lawyer should 
consider the same factors that would allow any lawyer to practice law on a “temporary” basis in New York, i.e., 
New York Rule of Court 523.2, which include: 

• whether the matter is located in New York;

• whether it is controlled by New York law; and

• whether there are other New York lawyers who are involved in the representation. 

• At the end of the day, it is less about where the remote lawyer is living, i.e., in New York or in another state, and 
more about the risk of potential harm to New York clients that these rules are intended to mitigate.
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Summary

• To summarize, a remote lawyer does not commit the unauthorized practice of law in the remote state as long 
as the lawyer follows our two rules of remote work:

• Rule No. 1   Lawyers must not hold out to the public an address in the local jurisdiction as an office, and must 
ensure that a local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia 
of a lawyer’s presence. 

• Rule No. 2  Lawyers may not state or imply that the lawyer is licensed to practice law in the local jurisdiction.

• If a remote lawyer is being asked to provide advice to any local persons or entities, the lawyer should consider 
the same factors that would allow any lawyer to practice law on a “temporary” basis in the locate state, e.g., 
California Rules of Court 9.40-9.49, and New York Rule of Court 523.2, which include: 

• whether the matter is located in the local state;

• whether it is controlled by local state’s law; and

• whether there are other local state lawyers who are involved in the representation. 

• At the end of the day, it is less about where the remote lawyer is living and more about the risk of potential 
harm to local state clients that these rules are intended to mitigate.
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Look Before You Leap.
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The End

If you enjoyed today’s program, please visit 
www.newmedianow.us to access our full 

catalog of CLE programs.
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April 17, 2019

Rule 5.5: Unauthorized Practice of Law;
Multijurisdictional Practice of Law
Share:

    
Law Firms And Associations

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal

profession in that jurisdiction, or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other

systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice

law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended

from practice in any jurisdiction, may provide legal services on a temporary basis in this
jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this

jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal

in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is

authorized by law or order to appear in such proceeding or reasonably expects to be so

authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or

other alternative resolution proceeding in this or another jurisdiction, if the services

arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which
the lawyer is admitted to practice and are not services for which the forum requires pro

hac vice admission; or

(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related

to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice.

9/26/24, 12:54 PM Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_5_unauthorized_practice_of… 1/2

https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.americanbar.org%2Fgroups%2Fprofessional_responsibility%2Fpublications%2Fmodel_rules_of_professional_conduct%2Frule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law%2F
https://twitter.com/intent/tweet?text=Rule+5.5%3A+Unauthorized+Practice+of+Law%3B+Multijurisdictional+Practice+of+Law&url=https%3A%2F%2Fwww.americanbar.org%2Fgroups%2Fprofessional_responsibility%2Fpublications%2Fmodel_rules_of_professional_conduct%2Frule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law%2F
https://www.linkedin.com/shareArticle?title=Rule+5.5%3A+Unauthorized+Practice+of+Law%3B+Multijurisdictional+Practice+of+Law&mini=true&url=https%3A%2F%2Fwww.americanbar.org%2Fgroups%2Fprofessional_responsibility%2Fpublications%2Fmodel_rules_of_professional_conduct%2Frule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law%2F
mailto:?subject=Rule%205.5%3A%20Unauthorized%20Practice%20of%20Law%3B%20Multijurisdictional%20Practice%20of%20Law%20%7C%20American%20Bar%20Association&body=I%20thought%20you%20might%20like%20this%20post.%0D%0A%0D%0A-----%0D%0A%0D%0ALaw%20Firms%20And%20Associations%20%7C%20(a)%20A%20lawyer%20shall%20not%20practice%20law%20in%20a%20jurisdiction%20in%20violation%20of%20the%20regulation%20of%20the%20legal%20profession%20in%20that%20jurisdiction%2C%20or%20assist%20another%20in%20doing%20so...%0D%0A%0D%0ACheck%20out%20the%20full%20post%3A%20https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law/
javascript:window.print()


 American Bar Association |
/content/aba-cms-
dotorg/en/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_5_unauthorized_practice_of_law_multijurisdictional_practice_of_law

(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and

not disbarred or suspended from practice in any jurisdiction or the equivalent thereof, or a

person otherwise lawfully practicing as an in-house counsel under the laws of a foreign

jurisdiction, may provide legal services through an office or other systematic and continuous

presence in this jurisdiction that:

(1) are provided to the lawyer's employer or its organizational affiliates, are not services

for which the forum requires pro hac vice admission; and when performed by a foreign

lawyer and requires advice on the law of this or another U.S. jurisdiction or of the

United States, such advice shall be based upon the advice of a lawyer who is duly

licensed and authorized by the jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized by federal or other law or rule to provide

in this jurisdiction.

(e) For purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized legal
profession in a foreign jurisdiction, the members of which are admitted to practice as

lawyers or counselors at law or the equivalent, and subject to effective regulation and

discipline by a duly constituted professional body or a public authority; or,

(2) the person otherwise lawfully practicing as an in-house counsel under the laws of a

foreign jurisdiction must be authorized to practice under this Rule by, in the exercise of

its discretion, [the highest court of this jurisdiction].
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Comment on Rule 5.5: Unauthorized Practice of
Law; Multijurisdictional Practice of Law
Share:

    
Law Firms And Associations

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be admitted

to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to practice for a

limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, whether

through the lawyer’s direct action or by the lawyer assisting another person. For example, a lawyer may not assist a person

in practicing law in violation of the rules governing professional conduct in that person’s jurisdiction.

[2] The definition of the practice of law is established by law and varies from one jurisdiction to another. Whatever the

definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by

unqualified persons. This Rule does not prohibit a lawyer from employing the services of paraprofessionals and

delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work.
See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment requires knowledge of

the law; for example, claims adjusters, employees of financial or commercial institutions, social workers, accountants and

persons employed in government agencies. Lawyers also may assist independent nonlawyers, such as paraprofessionals,

who are authorized by the law of a jurisdiction to provide particular law-related services. In addition, a lawyer may counsel

nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to practice generally in this jurisdiction

violates paragraph (b)(1) if the lawyer establishes an office or other systematic and continuous presence in this jurisdiction

for the practice of law. Presence may be systematic and continuous even if the lawyer is not physically present here. Such
a lawyer must not hold out to the public or otherwise represent that the lawyer is admitted to practice law in this

jurisdiction. See also Rule 7.1.

[5] There are occasions in which a lawyer admitted to practice in another United States jurisdiction, and not disbarred or

suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction under

circumstances that do not create an unreasonable risk to the interests of their clients, the public or the courts. Paragraph

(c) identifies four such circumstances. The fact that conduct is not so identified does not imply that the conduct is or is not

authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does not authorize a U.S. or foreign lawyer to

establish an office or other systematic and continuous presence in this jurisdiction without being admitted to practice

generally here.

[6] There is no single test to determine whether a lawyer’s services are provided on a “temporary basis” in this jurisdiction,

and may therefore be permissible under paragraph (c). Services may be “temporary” even though the lawyer provides

services in this jurisdiction on a recurring basis, or for an extended period of time, as when the lawyer is representing a

client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United States jurisdiction, which

includes the District of Columbia and any state, territory or commonwealth of the United States. Paragraph (d) also applies

to lawyers admitted in a foreign jurisdiction. The word “admitted” in paragraphs (c), (d) and (e) contemplates that the

lawyer is authorized to practice in the jurisdiction in which the lawyer is admitted and excludes a lawyer who while

technically admitted is not authorized to practice, because, for example, the lawyer is on inactive status.
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[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a lawyer admitted only in another

jurisdiction associates with a lawyer licensed to practice in this jurisdiction. For this paragraph to apply, however, the

lawyer admitted to practice in this jurisdiction must actively participate in and share responsibility for the representation

of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a tribunal or an
administrative agency to appear before the tribunal or agency. This authority may be granted pursuant to formal rules

governing admission pro hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph (c)(2), a

lawyer does not violate this Rule when the lawyer appears before a tribunal or agency pursuant to such authority. To the

extent that a court rule or other law of this jurisdiction requires a lawyer who is not admitted to practice in this

jurisdiction to obtain admission pro hac vice before appearing before a tribunal or administrative agency, this Rule

requires the lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on a temporary basis does not

violate this Rule when the lawyer engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in which

the lawyer is authorized to practice law or in which the lawyer reasonably expects to be admitted pro hac vice. Examples
of such conduct include meetings with the client, interviews of potential witnesses, and the review of documents.

Similarly, a lawyer admitted only in another jurisdiction may engage in conduct temporarily in this jurisdiction in

connection with pending litigation in another jurisdiction in which the lawyer is or reasonably expects to be authorized to

appear, including taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to appear before a court or administrative agency,

paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in the matter, but who do not expect

to appear before the court or administrative agency. For example, subordinate lawyers may conduct research, review

documents, and attend meetings with witnesses in support of the lawyer responsible for the litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction to perform services on a temporary
basis in this jurisdiction if those services are in or reasonably related to a pending or potential arbitration, mediation, or

other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably

related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer, however, must

obtain admission pro hac vice in the case of a court-annexed arbitration or mediation or otherwise if court rules or law so

require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain legal services on a temporary

basis in this jurisdiction that arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the

lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services include both legal services and services

that nonlawyers may perform but that are considered the practice of law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted. A variety of factors evidence such a relationship. The lawyer’s client may have

been previously represented by the lawyer, or may be resident in or have substantial contacts with the jurisdiction in

which the lawyer is admitted. The matter, although involving other jurisdictions, may have a significant connection with

that jurisdiction. In other cases, significant aspects of the lawyer’s work might be conducted in that jurisdiction or a

significant aspect of the matter may involve the law of that jurisdiction. The necessary relationship might arise when the

client’s activities or the legal issues involve multiple jurisdictions, such as when the officers of a multinational corporation

survey potential business sites and seek the services of their lawyer in assessing the relative merits of each. In addition, the

services may draw on the lawyer’s recognized expertise developed through the regular practice of law on behalf of clients

in matters involving a particular body of federal, nationally-uniform, foreign, or international law. Lawyers desiring to
provide pro bono legal services on a temporary basis in a jurisdiction that has been affected by a major disaster, but in

which they are not otherwise authorized to practice law, as well as lawyers from the affected jurisdiction who seek to

practice law temporarily in another jurisdiction, but in which they are not otherwise authorized to practice law, should

consult the [Model Court Rule on Provision of Legal Services Following Determination of Major Disaster].
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[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to practice in another United States or a

foreign jurisdiction, and is not disbarred or suspended from practice in any jurisdiction, or the equivalent thereof, may

establish an office or other systematic and continuous presence in this jurisdiction for the practice of law. Pursuant to

paragraph (c) of this Rule, a lawyer admitted in any U.S. jurisdiction may also provide legal services in this jurisdiction on a

temporary basis. See also Model Rule on Temporary Practice by Foreign Lawyers. Except as provided in paragraphs (d)(1)
and (d)(2), a lawyer who is admitted to practice law in another United States or foreign jurisdiction and who establishes an

office or other systematic or continuous presence in this jurisdiction must become admitted to practice law generally in

this jurisdiction.

[16] Paragraph (d)(1) applies to a U.S. or foreign lawyer who is employed by a client to provide legal services to the client or

its organizational affiliates, i.e., entities that control, are controlled by, or are under common control with the employer.

This paragraph does not authorize the provision of personal legal services to the employer’s officers or employees. The

paragraph applies to in-house corporate lawyers, government lawyers and others who are employed to render legal

services to the employer. The lawyer’s ability to represent the employer outside the jurisdiction in which the lawyer is

licensed generally serves the interests of the employer and does not create an unreasonable risk to the client and others
because the employer is well situated to assess the lawyer’s qualifications and the quality of the lawyer’s work. To further

decrease any risk to the client, when advising on the domestic law of a United States jurisdiction or on the law of the

United States, the foreign lawyer authorized to practice under paragraph (d)(1) of this Rule needs to base that advice on

the advice of a lawyer licensed and authorized by the jurisdiction to provide it.

[17] If an employed lawyer establishes an office or other systematic presence in this jurisdiction for the purpose of

rendering legal services to the employer, the lawyer may be subject to registration or other requirements, including

assessments for client protection funds and mandatory continuing legal education. See Model Rule for Registration of In-

House Counsel.

[18] Paragraph (d)(2) recognizes that a U.S. or foreign lawyer may provide legal services in a jurisdiction in which the
lawyer is not licensed when authorized to do so by federal or other law, which includes statute, court rule, executive

regulation or judicial precedent. See, e.g., Model Rule on Practice Pending Admission.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or otherwise is subject to the

disciplinary authority of this jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) may have to

inform the client that the lawyer is not licensed to practice law in this jurisdiction. For example, that may be required

when the representation occurs primarily in this jurisdiction and requires knowledge of the law of this jurisdiction. See

Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services in this jurisdiction by lawyers who

are admitted to practice in other jurisdictions. Whether and how lawyers may communicate the availability of their
services in this jurisdiction is governed by Rules 7.1 to 7.3.
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Rule 8.5: Disciplinary Authority;
Choice of Law
Share:

    
Maintaining The Integrity of The Profession

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is

subject to the disciplinary authority of this jurisdiction, regardless of where the

lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also

subject to the disciplinary authority of this jurisdiction if the lawyer provides or

offers to provide any legal services in this jurisdiction. A lawyer may be subject

to the disciplinary authority of both this jurisdiction and another jurisdiction

for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this

jurisdiction, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the

rules of the jurisdiction in which the tribunal sits, unless the rules of the

tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the

lawyer’s conduct occurred, or, if the predominant effect of the conduct is

in a different jurisdiction, the rules of that jurisdiction shall be applied to

the conduct. A lawyer shall not be subject to discipline if the lawyer’s

conduct conforms to the rules of a jurisdiction in which the lawyer

reasonably believes the predominant effect of the lawyer’s conduct will
occur.
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Rule 8.5 Disciplinary Authority; Choice
of Law - Comment
Share:

    
Maintaining The Integrity of The Profession

Disciplinary Authority

[1] It is longstanding law that the conduct of a lawyer admitted to practice in this

jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the

disciplinary authority of this jurisdiction to other lawyers who provide or offer to provide

legal services in this jurisdiction is for the protection of the citizens of this jurisdiction.

Reciprocal enforcement of a jurisdiction’s disciplinary findings and sanctions will further
advance the purposes of this Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer

Disciplinary Enforcement. A lawyer who is subject to the disciplinary authority of this

jurisdiction under Rule 8.5(a) appoints an official to be designated by this Court to receive

service of process in this jurisdiction. The fact that the lawyer is subject to the disciplinary

authority of this jurisdiction may be a factor in determining whether personal jurisdiction

may be asserted over the lawyer for civil matters.

Choice of Law

[2] A lawyer may be potentially subject to more than one set of rules of professional

conduct which impose different obligations. The lawyer may be licensed to practice in

more than one jurisdiction with differing rules, or may be admitted to practice before a

particular court with rules that differ from those of the jurisdiction or jurisdictions in

which the lawyer is licensed to practice. Additionally, the lawyer’s conduct may involve

significant contacts with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing

conflicts between rules, as well as uncertainty about which rules are applicable, is in the

best interest of both clients and the profession (as well as the bodies having authority to
regulate the profession). Accordingly, it takes the approach of (i) providing that any

particular conduct of a lawyer shall be subject to only one set of rules of professional

conduct, (ii) making the determination of which set of rules applies to particular conduct

as straightforward as possible, consistent with recognition of appropriate regulatory
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interests of relevant jurisdictions, and (iii) providing protection from discipline for lawyers

who act reasonably in the face of uncertainty.

[4] Paragraph (b)(1) provides that as to a lawyer's conduct relating to a proceeding pending

before a tribunal, the lawyer shall be subject only to the rules of the jurisdiction in which

the tribunal sits unless the rules of the tribunal, including its choice of law rule, provide
otherwise. As to all other conduct, including conduct in anticipation of a proceeding not

yet pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to

the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant

effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be applied

to the conduct. In the case of conduct in anticipation of a proceeding that is likely to be

before a tribunal, the predominant effect of such conduct could be where the conduct

occurred, where the tribunal sits or in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than one jurisdiction,

it may not be clear whether the predominant effect of the lawyer’s conduct will occur in a
jurisdiction other than the one in which the conduct occurred. So long as the lawyer’s

conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the

predominant effect will occur, the lawyer shall not be subject to discipline under this Rule.

With respect to conflicts of interest, in determining a lawyer’s reasonable belief under

paragraph (b)(2), a written agreement between the lawyer and client that reasonably

specifies a particular jurisdiction as within the scope of that paragraph may be considered

if the agreement was obtained with the client’s informed consent confirmed in the

agreement.

[6] If two admitting jurisdictions were to proceed against a lawyer for the same conduct,
they should, applying this rule, identify the same governing ethics rules. They should take

all appropriate steps to see that they do apply the same rule to the same conduct, and in

all events should avoid proceeding against a lawyer on the basis of two inconsistent rules.

[7] The choice of law provision applies to lawyers engaged in transnational practice, unless

international law, treaties or other agreements between competent regulatory authorities

in the affected jurisdictions provide otherwise.
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AMERICAN BAR ASSOCIATION       
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY              

Formal Opinion 495        December 16, 2020 

Lawyers Working Remotely 

Lawyers may remotely practice the law of the jurisdictions in which they are licensed while 
physically present in a jurisdiction in which they are not admitted if the local jurisdiction has not 
determined that the conduct is the unlicensed or unauthorized practice of law and if they do not 
hold themselves out as being licensed to practice in the local jurisdiction, do not advertise or 
otherwise hold out as having an office in the local jurisdiction, and do not provide or offer to 
provide legal services in the local jurisdiction. This practice may include the law of their licensing 
jurisdiction or other law as permitted by ABA Model Rule 5.5(c) or (d), including, for instance, 
temporary practice involving other states’ or federal laws. Having local contact information on 
websites, letterhead, business cards, advertising, or the like would improperly establish a local 
office or local presence under the ABA Model Rules.1 

Introduction 

Lawyers, like others, have more frequently been working remotely: practicing law mainly through 
electronic means. Technology has made it possible for a lawyer to practice virtually in a 
jurisdiction where the lawyer is licensed, providing legal services to residents of that jurisdiction, 
even though the lawyer may be physically located in a different jurisdiction where the lawyer is 
not licensed. A lawyer’s residence may not be the same jurisdiction where a lawyer is licensed. 
Thus, some lawyers have either chosen or been forced to remotely carry on their practice of the 
law of the jurisdiction or jurisdictions in which they are licensed while being physically present in 
a jurisdiction in which they are not licensed to practice. Lawyers may ethically engage in practicing 
law as authorized by their licensing jurisdiction(s) while being physically present in a jurisdiction 
in which they are not admitted under specific circumstances enumerated in this opinion. 

Analysis 

ABA Model Rule 5.5(a) prohibits lawyers from engaging in the unauthorized practice of law: “[a] 
lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession 
in that jurisdiction, or assist another in doing so” unless authorized by the rules or law to do so. It 
is not this Committee’s purview to determine matters of law; thus, this Committee will not opine 
whether working remotely by practicing the law of one’s licensing jurisdiction in a particular 
jurisdiction where one is not licensed constitutes the unauthorized practice of law under the law of 
that jurisdiction. If a particular jurisdiction has made the determination, by statute, rule, case law, 
or opinion, that a lawyer working remotely while physically located in that jurisdiction constitutes 

 
1 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of 
Delegates through August 2020. The laws, court rules, regulations, rules of professional conduct, and opinions 
promulgated in individual jurisdictions are controlling. 
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the unauthorized or unlicensed practice of law, then Model Rule 5.5(a) also would prohibit the 
lawyer from doing so. 

Absent such a determination, this Committee’s opinion is that a lawyer may practice law pursuant 
to the jurisdiction(s) in which the lawyer is licensed (the “licensing jurisdiction”) even from a 
physical location where the lawyer is not licensed (the “local jurisdiction”) under specific 
parameters. Authorization in the licensing jurisdiction can be by licensure of the highest court of 
a state or a federal court. For purposes of this opinion, practice of the licensing jurisdiction law 
may include the law of the licensing jurisdiction and other law as permitted by ABA Model Rule 
5.5(c) or (d), including, for instance, temporary practice involving other states’ or federal laws.  In 
other words, the lawyer may practice from home (or other remote location) whatever law(s) the 
lawyer is authorized to practice by the lawyer’s licensing jurisdiction, as they would from their 
office in the licensing jurisdiction. As recognized by Rule 5.5(d)(2), a federal agency may also 
authorize lawyers to appear before it in any U.S. jurisdiction. The rules are considered rules of 
reason and their purpose must be examined to determine their meaning. Comment [2] indicates 
the purpose of the rule: “limiting the practice of law to members of the bar protects the public 
against rendition of legal services by unqualified persons.” A local jurisdiction has no real interest 
in prohibiting a lawyer from practicing the law of a jurisdiction in which that lawyer is licensed 
and therefore qualified to represent clients in that jurisdiction. A local jurisdiction, however, does 
have an interest in ensuring lawyers practicing in its jurisdiction are competent to do so. 

Model Rule 5.5(b)(1) prohibits a lawyer from “establish[ing] an office or other systematic and 
continuous presence in [the] jurisdiction [in which the lawyer is not licensed] for the practice of 
law.” Words in the rules, unless otherwise defined, are given their ordinary meaning.  “Establish” 
means “to found, institute, build, or bring into being on a firm or stable basis.”2 A local office is 
not “established” within the meaning of the rule by the lawyer working in the local jurisdiction if 
the lawyer does not hold out to the public an address in the local jurisdiction as an office and a 
local jurisdiction address does not appear on letterhead, business cards, websites, or other indicia 
of a lawyer’s presence.3 Likewise it does not “establish” a systematic and continuous presence in 
the jurisdiction for the practice of law since the lawyer is neither practicing the law of the local 
jurisdiction nor holding out the availability to do so. The lawyer’s physical presence in the local 
jurisdiction is incidental; it is not for the practice of law. Conversely, a lawyer who includes a local 
jurisdiction address on websites, letterhead, business cards, or advertising may be said to have 
established an office or a systematic and continuous presence in the local jurisdiction for the 
practice of law.  

Subparagraph (b)(2) prohibits a lawyer from “hold[ing] out to the public or otherwise 
represent[ing] that the lawyer is admitted to practice law in [the] jurisdiction” in which the lawyer 
is not admitted to practice. A lawyer practicing remotely from a local jurisdiction may not state or 
imply that the lawyer is licensed to practice law in the local jurisdiction. Again, information 
provided on websites, letterhead, business cards, or advertising would be indicia of whether a 
lawyer is “holding out” as practicing law in the local jurisdiction. If the lawyer’s website, 

 
2 DICTIONARY.COM, https://www.dictionary.com/browse/establish?s=t (last visited Dec. 14, 2020). 
3 To avoid confusion of clients and others who might presume the lawyer is regularly present at a physical address in 
the licensing jurisdiction, the lawyer might include a notation in each publication of the address such as “by 
appointment only” or “for mail delivery.”  

https://www.dictionary.com/browse/establish?s=t
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letterhead, business cards, advertising, and the like clearly indicate the lawyer’s jurisdictional 
limitations, do not provide an address in the local jurisdiction, and do not offer to provide legal 
services in the local jurisdiction, the lawyer has not “held out” as prohibited by the rule.  

A handful of state opinions that have addressed the issue agree. Maine Ethics Opinion 189 (2005) 
finds: 

Where the lawyer’s practice is located in another state and where the lawyer is 
working on office matters from afar, we would conclude that the lawyer is not 
engaged in the unauthorized practice of law. We would reach the same conclusion 
with respect to a lawyer who lived in Maine and worked out of his or her home for 
the benefit of a law firm and clients located in some other jurisdiction. In neither 
case has the lawyer established a professional office in Maine, established some 
other systematic and continuous presence in Maine, held himself or herself out to 
the public as admitted in Maine, or even provided legal services in Maine where 
the lawyer is working for the benefit of a non-Maine client on a matter focused in 
a jurisdiction other than Maine. 

Similarly, Utah Ethics Opinion 19-03 (2019) states: “what interest does the Utah State Bar have 
in regulating an out-of-state lawyer’s practice for out-of-state clients simply because he has a 
private home in Utah? And the answer is the same—none.” 

In addition to the above, Model Rule 5.5(c)(4) provides that lawyers admitted to practice in another 
United States jurisdiction and not disbarred or suspended from practice in any jurisdiction may 
provide legal services on a temporary basis in the local jurisdiction that arise out of or reasonably 
relate to the lawyer’s practice in a jurisdiction where the lawyer is admitted to practice. Comment 
[6] notes that there is no single definition for what is temporary and that it may include services 
that are provided on a recurring basis or for an extended period of time. For example, in a pandemic 
that results in safety measures—regardless of whether the safety measures are governmentally 
mandated—that include physical closure or limited use of law offices, lawyers may temporarily 
be working remotely. How long that temporary period lasts could vary significantly based on the 
need to address the pandemic. And Model Rule 5.5(d)(2) permits a lawyer admitted in another 
jurisdiction to provide legal services in the local jurisdiction that they are authorized to provide by 
federal or other law or rule to provide. A lawyer may be subject to discipline in the local 
jurisdiction, as well as the licensing jurisdiction, by providing services in the local jurisdiction 
under Model Rule 8.5(a). 

Conclusion 

The purpose of Model Rule 5.5 is to protect the public from unlicensed and unqualified 
practitioners of law. That purpose is not served by prohibiting a lawyer from practicing the law of 
a jurisdiction in which the lawyer is licensed, for clients with matters in that jurisdiction, if the 
lawyer is for all intents and purposes invisible as a lawyer to a local jurisdiction where the lawyer 
is physically located, but not licensed. The Committee’s opinion is that, in the absence of a local 
jurisdiction’s finding that the activity constitutes the unauthorized practice of law, a lawyer may 
practice the law authorized by the lawyer’s licensing jurisdiction for clients of that jurisdiction, 
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while physically located in a jurisdiction where the lawyer is not licensed if the lawyer does not 
hold out the lawyer’s presence or availability to perform legal services in the local jurisdiction or 
actually provide legal services for matters subject to the local jurisdiction, unless otherwise 
authorized. 

 
 
 

 
AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND 
PROFESSIONAL RESPONSIBILITY 
 
321 N. Clark Street, Chicago, Illinois 60654-4714 Telephone (312) 988-5328 
CHAIR: Lynda Shely, Scottsdale, AZ ■ Melinda Bentley, Jefferson City, MO ■ Lonnie T. Brown, Athens, GA 
■ Doug Ende, Seattle, WA ■ Robert Hirshon, Ann Arbor, MI ■ David M. Majchrzak, San Diego, CA ■ Thomas 
B. Mason, Washington, D.C. ■ Norman W. Spaulding, Stanford, CA ■ Keith Swisher, Scottsdale, AZ ■ Lisa D. 
Taylor, Parsippany, NJ  
 
©2020 by the American Bar Association. All rights reserved.  



Supreme Court of Florida 
 
 

____________ 
 

No. SC20-1220 
____________ 

 
 

THE FLORIDA BAR RE: ADVISORY OPINION—OUT-OF-STATE 
ATTORNEY WORKING REMOTELY FROM FLORIDA HOME. 

 
May 20, 2021 

 
PER CURIAM. 

 This matter is before the Court for consideration of a proposed 

advisory opinion from the Standing Committee on the Unlicensed 

Practice of Law (Standing Committee) regarding an out-of-state 

licensed attorney working remotely from Florida.  We have 

jurisdiction.  See art. V, § 15, Fla. Const.; R. Regulating Fla. Bar 

10-9.1(g).  

 Thomas Restaino, an out-of-state licensed attorney, filed with 

the Standing Committee a request for issuance of an advisory 

opinion on the issue of whether it constituted the unlicensed 

practice of law for him to work remotely from his Florida home 

solely on federal intellectual property matters for a New Jersey 
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based law firm.  The Standing Committee held a public hearing on 

Mr. Restaino’s request, after which it filed with the Court a 

proposed advisory opinion concluding that Mr. Restaino’s remote 

work activities do not constitute the unlicensed practice of law in 

Florida.   

 After the Standing Committee filed its proposed advisory 

opinion, the Court invited Mr. Restaino and all other interested 

parties to file either a brief or response in support of or in 

opposition to the opinion.  The Real Property, Probate, and Trust 

Law Section of The Florida Bar filed a response in support of the 

proposed opinion.  No other briefs or responses were filed. 

 Having considered the proposed opinion and the response 

filed, the Court hereby approves the proposed advisory opinion as 

set forth in the appendix to this opinion.1  

 It is so ordered. 

CANADY, C.J., and POLSTON, LABARGA, LAWSON, MUÑIZ, 
COURIEL, and GROSSHANS, JJ., concur. 
 
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION 
AND, IF FILED, DETERMINED. 

 
 1.  References in the Appendix to TABS A, B, C, and D, are to 
the attachments to the proposed advisory opinion originally filed by 
the Standing Committee in this case on August 17, 2020. 
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INTRODUCTION 

 This request for a formal advisory opinion is brought pursuant to Rule 10-

9.1 of the Rules Regulating The Florida Bar.  The Petitioner, Thomas Restaino 

(hereinafter, “Petitioner”), is an out-of-state licensed attorney who asked whether it 

would be the unlicensed practice of law for him, a Florida domiciliary employed 

by a New Jersey law firm (having no place of business or office in Florida), to 

work remotely from his Florida home solely on matters that concern federal 

intellectual property (hereinafter, “IP”) rights (and not Florida law) and without 

having or creating a public presence or profile in Florida as an attorney (TAB A).   

Pursuant to Rule 10-9.1(f) of the Rules Regulating The Florida Bar, public 

notice of the hearing was provided on The Florida Bar’s website, in The Florida 

Bar News, and in the Orlando Sentinel.  The Standing Committee held a public 

hearing on February 7, 2020.  Testifying at the hearing were the Petitioner and 

Florida attorney Barry Rigby.  In addition to the testimony presented at the hearing 

(TAB B), the Standing Committee received written testimony from three attorneys, 

which has been filed with this Court (Tab C). 

FACTS 

Petitioner set forth the following facts in his request for advisory opinion 

(TAB A) and in his testimony at the public hearing (TAB B): He is licensed to 

practice law in New Jersey, New York, and before the United States Patent and 
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Trademark Office (hereinafter “USPTO”).  He is not licensed to practice law in 

Florida.  He recently retired from his position as chief IP counsel for a major U.S. 

Corporation.1  That position was in New Jersey.  He moved from New Jersey to 

Florida.  He started working as an attorney with a New Jersey law firm specializing 

in federal IP law.  The firm has no offices in Florida and has no plans to expand its 

business to Florida.  His professional office will be located at the firm’s business 

address in New Jersey, although he will do most of his work from his Florida home 

using a personal computer securely connected to the firm’s computer network.  In 

the conduct of his employment with the firm, he will not represent any Florida 

persons or entities and will not solicit any Florida clients.  While working remotely 

from his Florida home, he will have no public presence or profile as an attorney in 

Florida.  Neither he nor his firm will represent to anyone that he is a Florida 

attorney.  Neither he nor his firm will advertise or otherwise inform the public of 

his remote work presence in Florida.  The firm’s letterhead and website, and his 

business cards will list no physical address for him other than the firm’s business 

 
 1.  In that role, Petitioner was responsible for all IP related advice and 
counsel to the businesses and divisions of the company.  And while he is registered 
to practice before the USPTO, that was only a small part of the work he had done 
for the company (TAB B; p. 9, lines 10-17).  While the Supreme Court, in The 
Florida Bar v. Sperry, 373 U.S. 397 (1963), held that Florida may not prohibit the 
representation of clients before the USPTO by USPTO-registered practitioners as 
the unlicensed practice of law, Petitioner’s request does not involve his practice 
before the USPTO, but other aspects of his work. 
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address in New Jersey and will identify him as “Of Counsel – Licensed only in 

NY, NJ and the USPTO.”  The letterhead, website, and business cards will show 

that he can be contacted by phone or fax only at the firm’s New Jersey phone and 

fax number.2  His professional email address will be the firm’s domain.  His work 

at the firm will be limited to advice and counsel on federal IP rights issues in 

which no Florida law is implicated, such as questions of patent infringement and 

patent invalidity.3  He will not work on any issues that involve Florida courts or 

Florida property, and he will not give advice on Florida law. 

At the hearing, Petitioner testified “we’ve tried to set up and utilize the 

technology in a fashion that essentially places me virtually in New Jersey.  But for 

the fact that I’m physically sitting in a chair in a bedroom in Florida, every other 

aspect of what I do is no different than where I’m physically sitting in a chair in 

Eatontown, New Jersey and that’s the way I tried to and have structured it so that 

the public sees a presence in, in Eatontown, New Jersey and no other presence.”  

(TAB B, pp. 27-8; lines 25 – 9). 

 
 2.  Phone calls to his law firm and his extension are routed to his cell phone.  
While clients do not dial his cell phone number directly, Petitioner’s cell phone has 
a New Jersey area code (TAB B; p. 14, lines 5-9 and 13-17). 
  
 3.  Throughout Petitioner’s 32-year legal career, he has limited his practice 
to federal IP rights, generally, with an expertise in patent rights (TAB B; p. 9, lines 
2-6).  Petitioner testified that most of his law firm’s work is for his former 
corporate employer and that as a practical matter he would be working for his 
former employer as outside counsel (TAB B; p. 13, lines 12-15). 
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Petitioner further explained “the firm employs a cloud-based system.  All the 

files are located in New Jersey.  It’s actually pretty amazing.  I didn’t have any 

appreciation for this technology before I started with the firm. . . . [T]he way it 

works is . . . my computer in Florida is just a keyboard and a mouse and a screen.  

But the computer doesn’t actually – you don’t generate documents on the 

computer.  Everything is actually on a computer in New Jersey, server in New 

Jersey.  And you are just simply supplying that computer with mouse clicks and 

taps on your keyboard.  And the document you’re creating, . . . like if I were 

writing an amendment to USPTO office action, is actually being created in New 

Jersey.  It’s just the tapping happens in Florida, if you will.” (TAB B; pp. 28-9, 

lines 11 – 3). 

DISCUSSION 

Rule 4-5.5(b)(1) of the Rules Regulating The Florida Bar provides that a 

lawyer who is not admitted to practice in Florida may not establish an office or 

other regular presence in Florida for the practice of law. 

It is clear from the facts in Petitioner’s request and his testimony at the 

public hearing that Petitioner and his law firm will not be establishing a law office 

in Florida.  It is equally clear that Petitioner will not be establishing a regular 

presence in Florida for the practice of law; he will merely be living here.    
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The facts raised in Petitioner’s request, quite simply, do not implicate the 

unlicensed practice of law in Florida.  Petitioner is not practicing Florida law or 

providing legal services for Florida residents.  Nor is he or his law firm holding out 

to the public as having a Florida presence.  As Petitioner testified, “we . . . tr[ied] 

to make sure that no Florida citizens, no Florida businesses, certainly not the 

Florida courts, would have any exposure to me or . . . the work I was doing.” (TAB 

B, p. 13; lines 19-23). 

All indicia point to Petitioner’s practice of law as being in New Jersey, not 

in Florida.  It is the opinion of the Standing Committee that based on the facts set 

forth in his request and hearing testimony, and since there is no attempt by 

Petitioner or his firm to create a public presence in Florida, Petitioner does not 

have a presence in Florida for the practice of law. 

As this Court noted in The Florida Bar v. Moses, 380 So. 2d 412, 417 (Fla. 

1980), “the single most important concern in the Court’s defining and regulating 

the practice of law is the protection of the public from incompetent, unethical, or 

irresponsible representation.”  Because Petitioner is not providing legal services to 

Florida clients, no Floridians are being harmed by Petitioner’s activity and there 

are no interests of Floridians that need to be protected by this Court.4   

 
 4.  Under Rule 8.5(a) of the New Jersey Rules of Professional Conduct 
(TAB D), a lawyer admitted to practice in New Jersey is subject to the disciplinary 
authority of New Jersey regardless of where the lawyer’s conduct occurs.  
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In May 2019, the Utah Ethics Advisory Opinion Committee (hereinafter, 

“UEAOC”), in Opinion No. 19-03, opined that an individual licensed in another 

state who establishes a home in Utah and practices law for clients from the state 

where the attorney is licensed and who neither solicits Utah clients nor establishes 

a public office in Utah is not engaged in the unauthorized practice of law (TAB E).  

In coming to this conclusion, the UEAOC found no case in any jurisdiction where 

an attorney was disciplined for practicing law out of a private residence for out-of-

state clients located in the state where the attorney is licensed.  It also pointed out 

that the concern [under Utah’s version of Rule 4-5.5] is that an attorney not 

establish an office or public presence in a jurisdiction where the attorney is not 

admitted, and that concern is based upon the need to protect the interests of 

potential clients in that jurisdiction.  In paragraph 16 of its opinion, the UEAOC 

posed the following question: “[W]hat interest does the Utah State Bar have in 

regulating an out-of-state lawyer’s practice for out-of-state clients simply because 

he has a private home in Utah? . . . [T]he answer is . . . none.”   

Like the UEAOC, the Standing Committee’s concern is that the Petitioner 

does not establish an office or public presence in Florida for the practice of law.  

As discussed above, neither is occurring here.  And in answering the same question 

 
Consequently, Petitioner’s clients would be protected by the Office of Attorney 
Ethics, the investigative and prosecutorial arm of the Supreme Court of New 
Jersey. 



 - 11 - 

posed by the UEAOC, it is the opinion of the Standing Committee that there is no 

interest that warrants regulating Petitioner’s practice for his out-of-state clients 

under the circumstances described in his request simply because he has a private 

home in Florida. 

In light of the current COVID-19 pandemic, the Standing Committee finds 

the written testimony of Florida-licensed attorney, Salomé J. Zikakis, to be 

particularly persuasive: 

I believe the future, if not the present, will involve more and more 
attorneys and other professionals working remotely, whether from second homes 
or a primary residence.  Technology has enabled this to occur, and this flexibility 
can contribute to an improved work/life balance.  It is not a practice to 
discourage. 

 
There are areas of the law that do not require being physically present, 

whether in a courtroom or a law office.  Using the attorney’s physical presence in 
Florida as the definitive criteria [sic] is inappropriate.  So long as the attorney is 
not practicing Florida law, is not advertising that he practices Florida law, and 
creates no public presence or profile as a Florida attorney, then there is no UPL 
simply because the attorney is physically located in Florida.  There is no harm to 
the public.  These facts do not and should not constitute UPL in Florida. 

 
(TAB C). 

CONCLUSION 

It is the opinion of the Standing Committee that the Petitioner who simply 

establishes a residence in Florida and continues to provide legal work to out-of-

state clients from his private Florida residence under the circumstances described 

in this request does not establish a regular presence in Florida for the practice of 
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law.  Consequently, it is the opinion of the Standing Committee that it would not 

be the unlicensed practice of law for Petitioner, a Florida domiciliary employed by 

a New Jersey law firm (having no place of business or office in Florida), to work 

remotely from his Florida home solely on matters that concern federal intellectual 

property rights (and not Florida law) and without having or creating a public 

presence or profile in Florida as an attorney. 

/s/ Susanne McCabe by Jeffrey T. Picker 
Susanne McCabe, Chair 
Standing Committee on  
Unlicensed Practice of Law 
The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
(850) 561-5840 
Fla. Bar No. 771511  
Primary Email: upl@floridabar.org 

/s/ Jeffrey T. Picker 
Jeffrey T. Picker 
Fla. Bar No. 12793 

/s/ William A. Spillias 
William A. Spillias 
Fla. Bar No. 909769  
The Florida Bar 
651 East Jefferson Street 
Tallahassee, Florida 32399-2300 
(850) 561-5840 
Primary Email: jpicker@floridabar.org 
Secondary Email: upl@floridabar.org 

 

 



 
 

OPINION 2021-1 

[Issue date: August 2021] 

ISSUE: 
Is a lawyer, who is licensed in one or more jurisdictions but practices law remotely from another jurisdiction where the lawyer 
resides and is not licensed, engaged in the unauthorized practice of law? 

 

DIGEST: 
A lawyer who is not licensed in California, and who does not advertise or otherwise hold himself or herself out as a licensed 
California lawyer, does not establish an office or other systematic or continuous presence for the practice of law in 
California, and does not represent a California person or entity, but is merely physically present in California while using 
modern technology to remotely practice law in compliance with the rules of the jurisdiction where the lawyer is licensed, 
should not be held in violation of California’s Unauthorized Practice of Law (“UPL”) rule and laws, specifically California 
Rules of Professional Conduct (“CRPC”) Rule 5.5, or the State Bar Act, Business & Professions (“B&P”) Code §§6125-6126.  
If such a lawyer does represent a California person or entity, whether the lawyer violates the UPL rule and laws will depend 
on the nature of the representation, whether the representation complies with the regulations of the jurisdiction where the 
lawyer is licensed, the role of other California lawyers in the representation, and other factors relevant to whether the 
California client is protected consistent with the purpose of the UPL rule and laws. 

A lawyer who is licensed to practice law in California, but who resides in another jurisdiction where the lawyer is not licensed 
while continuing to remotely practice law under the lawyer’s California license, must adhere to California’s rules and law as 
required to maintain a California law license and must also comply with the applicable regulations of the jurisdiction where 
the lawyer resides but is not licensed.  CRPC Rule 5.5(a); see also ABA Model Rule 5.5(a). A California lawyer who fails to 
comply with that jurisdiction’s UPL regulations could be at risk for criminal and/or civil liability and could also be at risk for 
discipline for violation of CRPC Rule 5.5(a). 

 

AUTHORITIES INTERPRETED:   

California Rules of Professional Conduct, rule 5.5.  Business and Professions Code sections 6125, 6126. 

 

SCENARIO 1 FACTS:   

Lawyer is licensed to practice law in a jurisdiction outside of California (“State A”). Lawyer is not licensed in California.  
Lawyer works for a law firm based in State A (“State A Firm”).  State A Firm has no offices in California and has no plan to 
expand its business to California.  Lawyer wants to move to California and reside there permanently for personal reasons.  
Lawyer and State A Firm want Lawyer to continue to practice law remotely on behalf of State A Firm from California.  
Lawyer’s professional office will continue to be located at State A Firm’s business address in State A.  Lawyer and State A 
Firm will not advertise or otherwise hold Lawyer out as admitted to practice law in California and will make clear that Lawyer 
is only licensed in State A. Lawyer’s work with State A Firm will continue to be limited to representing clients in accord with 
the rules of State A where Lawyer is licensed.  Therefore, Lawyer’s work for State A Firm will remain the same as it has 
been for the span of Lawyer’s employment with State A Firm while Lawyer was physically working for State A Firm in State 
A, except for the fact that Lawyer will now be physically residing in California and using modern technology to work remotely 
for State A Firm.  

Can Lawyer, who is a licensed lawyer in good standing in State A, but who is not licensed in California, continue to practice 
in accordance with Lawyer’s State A law license from Lawyer’s home in California without violating CRPC Rule 5.5 or B&P 
Code §§6125-6126? 



 
 

 

SCENARIO 1 ANSWER:  

Yes, so long as certain precautions are followed.  Lawyer must not (1) “practice law in California” within the meaning of B&P 
Code Section 6125; (2) establish an office or a “systematic or continuous presence” “in California” for “the practice of law” in 
violation of CRPC Rule 5.5(b)(1); or (3) “hold out to the public or otherwise represent that the lawyer is admitted to practice 
law in California” in violation of CRPC Rule 5.5(b)(2).  The determination of these questions depends on a number of factors, 
including the extent to which Lawyer’s activities require the protection of California persons or entities from incompetent or 
unethical attorneys. 

• Practice of Law in California (B&P Code Section 6125) 

B&P Code section 6125 states: “No person shall practice law in California unless the person is an active licensee of the State 
Bar.”  A violation of this law is a crime, punishable by up to one year in county jail and a fine of $1,000.  B&P C. §6126(a).  It 
may also preclude an unlicensed lawyer from recovering legal fees for services provided. Birbrower, Montalbano, Condon & 
Frank v. Superior Court (1998) 17 Cal. 4th 119, 127 (Birbrower). 

Rules 9.40-9.49 of the California Rules of Court (CRC) provide exceptions to California’s UPL mandates and allow certain 
persons who are not licensed in California to temporarily practice law in the state if the express requirements are met.  
These exceptions are for Pro Hac Vice Counsel (CRC 9.40); Appearances by Military Counsel (CRC 9.41); Registered 
Military Spouse Attorney (CRC 9.41.1); Certified Law Students (CRC 9.42); Out-of-State Attorney Arbitration Counsel (CRC 
9.43); Registered Foreign Legal Consultant (CRC 9.44); Registered Legal Aid Attorneys (CRC 9.45); Registered In-House 
Counsel (CRC 9.46); Attorneys Practicing Law Temporarily in California As Part of Litigation (CRC 9.47); Nonlitigating 
Attorneys Temporarily in California to Provide Legal Services (CRC 9.48); and Provisional Licensure of 2020 Law School 
Graduates (CRC 9.49).  

 
What constitutes “temporary” practice under these rules is a matter of debate [1], but the rules do not apply here anyway, 
because the facts in Scenario 1 state that Lawyer will practice law as permitted under Lawyer’s State A law license while 
residing permanently in California.  CRC 9.40, 9.47 and 9.48 specifically prohibit non-California licensed lawyers who are a 
resident of California from qualifying to “practice law in California” under these rules. CRC 9.40(a)(1); 9.47(d)(3); 9.48(d)(3).  
 
The question, then, is whether Lawyer is engaged in the “practice of law in California” within the meaning of B&P Code 
section 6125. “Practicing law” includes appearing in court, providing legal advice and counsel, and preparing legal 
instruments and contracts by which legal rights are secured, even if the matter is not in court.  Estate of Condon (1998) 65 
Cal.App.4th 1138, 1142-43 (Condon).  Although previous opinions had arrived at this meaning of the “practice of law,” it was 
the California Supreme Court’s decision in Birbrower, supra, 17 Cal. 4th 119, that first defined what is meant by the practice 
of law “in California” as used in B&P Code section 6125.  

 
In Birbrower, New York lawyers resided in New York but traveled several times to California while representing a California 
client against a California opponent in a California-based arbitration governed by California law.  While in California, they 
advised the client, negotiated with the opponent, and initiated an arbitration.  No California lawyer was involved in the 
representation.  
 
The California Supreme Court held that the law firm was barred from recovering fees for services performed in California 
because it had engaged in “unauthorized practice in California on more than a limited basis, and no firm attorney engaged in 
that practice was an active member of the California state bar.” 17 Cal. 4th at 131 (emphasis in original); see also id. at 135, 
136 (referring to the firm’s “extensive” practice in California).  The Court further held that the doctrine of unauthorized 
practice did not bar recovery for “the limited legal services the firm performed for [the California client] in New York to the 
extent they did not constitute practicing law in California.”  Id. at 137.   
 
Although the New York lawyers in Birbrower had practiced law while physically present in California, the Court made clear 
that physical presence in the state is not needed for a finding of unauthorized practice.  17 Cal. 4th at 128.  In dictum, the 
Court stated that a lawyer who did not physically practice law in California might do so virtually, by “advising a California 
client on California law in connection with a California legal dispute by telephone, fax, computer or other modern 
technological means.”  Id. at 128-29.   On the other hand, the Court “reject[ed] the notion that a person automatically 
practices law ‘in California’ whenever that person practices California law anywhere, or ‘virtually’ enters the state by 
telephone, fax, e-mail, or satellite.” Id. at 128-29.  The Court ruled: 

the practice of law “in California” entails sufficient contact with the California client to render the 
nature of the legal service a clear legal representation. In addition to a quantitative analysis, we must 
consider the nature of the unlicensed lawyer's activities in the state. Mere fortuitous or attenuated 
contacts will not sustain a finding that the unlicensed lawyer practiced law “in California.” The primary 
inquiry is whether the unlicensed lawyer engaged in sufficient activities in the state, or created a 
continuing relationship with the California client that included legal duties and obligations.  



 
 

Id. at 128, emphasis added.  The purpose of B&P Code section 6125, the Court noted, is “to protect California citizens from 
incompetent attorneys.”  Id. at 132.  
 
Shortly after Birbrower, the California Court of Appeal decided Condon, supra, 65 Cal. App. 4th 1138, upon remand from the 
California Supreme Court with directions to vacate and reconsider a prior decision in light of Birbrower.  In Condon, a 
Colorado lawyer represented the Colorado–based executor of a California decedent’s will that devised California property 
and was the subject of proceedings in a California court.  The client was represented in all court proceedings by California 
counsel. The lawyer’s representation involved extensive virtual contact with California and a modest amount of practice 
while physically present there.  Despite the strong California connections in the case and the lawyer’s work while physically 
present in California, the Court of Appeal held that because the lawyer’s client was a Colorado resident, none of the lawyer’s 
conduct violated the UPL statute.  For the Condon court, the essential ingredient in the Birbrower rule was whether the 
“client is a ‘California client,’ one that either resides in or has its principal place of business in California.  This conclusion is 
not only logical, it comports with the reason underlying the proscription of section 6125.”  (Condon, supra, 65 Cal.App.4th at 
1145.)  Further, the court observed: 

 

In resolving the issue of applicability of section 6125 it is useful to look to the reason underlying the 
proscription of section 6125. … If indeed the goal of the statute is to protect California citizens from 
the incompetent and unscrupulous practitioner (licensed or unlicensed), it simply should make no 
difference whether the out-of-state lawyer is practicing California law or some other breed since the 
impact of incompetence on the client is precisely the same.   

Id. at 1147, emphasis added.   

The court in Condon concluded:  “It is therefore obvious that, given the facts before us, the client’s residence or its principal 
place of business is determinative of the question of whether the practice is proscribed by section 6125.  Clearly the state of 
California has no interest in disciplining an out of state attorney practicing law on behalf of a client residing in the lawyer’s 
home state.”  Condon, supra, 65 Cal.App.4th at 1147, emphasis added.   

 
Neither Birbrower nor Condon involved a non-California licensed lawyer residing in California.  Nonetheless, Birbrower and 
Condon underscore relevant principles concerning the application of section 6125:  (1) the physical presence of the lawyer 
in California is neither necessary nor sufficient for a determination that a lawyer is practicing law in the state; (2) of primary 
importance is whether the client resides in California, since the statutory purpose of section 6125 is to protect Californians; 
and (3) the law at issue in the representation is not necessarily decisive, particularly if, as in Condon, a California lawyer is 
handling the California law aspects of the representation. [2] 
 
Here, Lawyer’s residence in California would be a factor in deciding whether the Lawyer is practicing law in California, but it 
would not be determinative.  Instead, the “primary inquiry is whether the unlicensed lawyer engaged in sufficient activities in 
the state, or created a continuing relationship with the California client that included legal duties and obligations.” Birbrower, 
supra, 17 Cal.4th at 128, emphasis added.  Under the facts in Scenario 1, Lawyer has no law office in California, is not 
holding out as a lawyer licensed in California, and is not soliciting or representing California persons or entities.  Given these 
facts, and provided Lawyer is properly practicing law as allowed under the jurisdiction where Lawyer is licensed, Lawyer is 
likely not practicing law in California under Birbrower or Condon and California should have no interest in disciplining 
Lawyer. 

 
A closer and more complicated question would arise if Lawyer began working on matters for one or more clients of State A 
Firm who are California persons or entities. [3] The answer may depend on the nature of the representation, whether the 
representation complies with the regulations of the jurisdiction where the lawyer is licensed, the communications between 
the lawyer and the client concerning where the lawyer is licensed and any limitation on the lawyer’s conduct, the role of 
other California lawyers in the representation, and the frequency and significance of such representations in the lawyer’s 
practice.   
 
The initial issue would be the nature of the representation.  If a lawyer engaged in activities in California similar to those of 
the lawyers in Birbrower – involving both a California client and a matter located in California and controlled by California law 
– and there is no California lawyer involved in advising the California client, then it is likely the lawyer would be found to be 
practicing law in California.  Similarly, if a lawyer reached out to provide extensive advice to an individual California tort 
claimant about how to litigate or settle a dispute centered in California and governed by California law (and was not 
permitted to practice law in California temporarily under CRC Rules 9.40-9.49), the lawyer would more likely be found to be 
practicing law in California than if the lawyer was, for example, a Delaware-admitted corporate law specialist who was 
approached by the general counsel of a California-based Delaware LLC to advise about an internal dispute governed by 
Delaware law.   
 
The role of any licensed California lawyer in the representation would also be considered.  Condon makes clear that, even in 
matters with a significant California dimension, the presence of California licensed counsel who assumes responsibility for 
California aspects of the representation can help to avoid a finding of unauthorized practice.  See Winterrowd v. American 



 
 

General Annuity Ins. Co., 556 F.3d 815, 821-22 (9th Cir. 2009) (out of state work for a California client on a California 
federal court lawsuit was not the practice of law in California, when the lawyer was retained after being approached by 
California counsel of record, who handled all communications with the client, and the decisive issue arose under federal 
law).   
 
In addition, the determination of whether a lawyer is practicing law in California may turn on the context of the inquiry.  
Birbrower and Condon examined whether an attorney was practicing law in California with respect to a particular client in the 
context of a fee dispute.  The State Bar determination of whether a lawyer was practicing law in California, or such a 
determination in a prosecution under B&P Code section 6125, would likely look at the specific matter(s) in which the lawyer 
is advising the California person or entity and the type of advice provided, but it might also take into account the totality of 
the lawyer’s practice.  The communications between the lawyer and the client may also be assessed to determine whether, 
when selecting the lawyer, the client knew where the lawyer was licensed and what, if any, relevant limitation on the lawyer’s 
conduct could impact the representation.  See also CRPC Rule 1.4(a)(4). 
 
More generally, in line with the holdings in Birbrower and Condon, if a lawyer was doing nothing more for California persons 
or entities than the lawyer could permissibly have done when physically in the jurisdiction where the lawyer is licensed in 
compliance with that jurisdiction’s rules and laws (as well as the applicable California rules and laws, including CRC rules 
9.40-9.49 where appropriate), the mere fact that the lawyer is living in California for personal reasons while providing those 
services to California persons or entities might well fall within the rubric of “fortuitous or attenuated contacts” that do not rise 
to the level of practicing law in California in violation of section 6125.  See Birbrower, supra, 17 Cal.4th at 128.  After all, as 
Condon stated over two decades ago, “[], it is insular to assume that only California lawyers can be trained in California law.  
Surely the citizens of states outside of California should not have to retain California lawyers to advise them on California 
law.” Condon, supra, 65 Cal.App.4th at 1147.  Given the technological developments since Condon, and particularly the 
recent advent of remote representation in response to the COVID-19 pandemic, it would not be unreasonable for the courts 
and the State Bar to decide that the “practice of law in California” turns less on geography and more on the relative risk of 
harm posed to California individuals and entities. 
 

• Office or Systematic or Continuous Presence in California for the Practice of Law 
 

CRPC Rule 5.5(b)(1) provides that a “lawyer who is not admitted to practice law in California shall not[,] except as 
authorized by these rules or other law, establish or maintain a resident office or other systematic or continuous presence in 
California for the practice of law.”   

The facts in Scenario 1 are clear that neither State A Firm nor Lawyer has established or intends to establish a physical law 
office in California.  It is also clear that Lawyer has not established, and does not intend to establish, a systematic or regular 
presence in California “for the practice of law.” Lawyer is present in California for Lawyer’s personal reasons, not to facilitate 
the practice of law in California or to develop California clientele.  Lawyer is merely embracing modern technology to 
continue Lawyer’s State A law practice in compliance with Lawyer’s State A law license.  Under the facts of Scenario 1, 
Lawyer is not in violation of CRPC Rule 5.5(b)(1). 
 
This conclusion is consistent with the purpose underlying CRPC Rule 5.5.  Because CRPC Rule 5.5(b)(1) by its terms 
prohibits activities only for lawyers who are “not admitted to practice law in California,” the rule is plainly targeting the 
maintenance in this state of an office or presence for the purpose of “the practice of law” in California, not the practice of law 
in compliance with the applicable regulations of the jurisdiction where a lawyer is licensed.  See CRPC Rule 5.5, Comment 
(“Paragraph (b)(1) prohibits lawyers from practicing law in California unless otherwise entitled to practice law in this state by 
court rule or other law,” citing, e.g., B&P Code section 6125 et seq.)  The term “the practice of law” in CRPC Rule 5.5 must 
logically be construed as consistent with the term “the practice of law in California” in B&P Code section 6125.  Given that 
Lawyer in Scenario 1 is not engaging in “the practice of law in California” within the meaning of B&P Code section 6125 as 
discussed supra, it would be anomalous to deem Lawyer’s presence and activities as a violation of CRPC Rule 5.5(b)(1). 
 
Our conclusion is further supported by recent authoritative interpretations of ABA Model Rule 5.5(b)(1), on which CRPC 
5.5(b)(1) is based.  ABA Model Rule 5.5(b)(1) states that an unlicensed lawyer shall not “establish an office” or “other 
systematic and continuous presence” in the jurisdiction for the practice of law. [4] ABA Formal Opinion 495 (December 16, 
2020) advised that a local office is not established within the meaning of the rule “by the lawyer working in the local 
jurisdiction if the lawyer does not hold out to the public an address in the local jurisdiction as an office and a local jurisdiction 
address does not appear on letterhead, business cards, websites, or other indicia of a lawyer’s presence.” The ABA opinion 
further advised that a systematic and continuous presence in the jurisdiction for the practice of law is not established if “the 
lawyer is neither practicing the law of the local jurisdiction nor holding out the availability to do so.”  Under those 
circumstances, the ABA opinion concluded, the “lawyer’s physical presence in the local jurisdiction is incidental; it is not for 
the practice of law.” 

Similarly, the Florida Bar’s Advisory Opinion #2019-4 (approved by the Florida Supreme Court on May 20, 2021) determined 
that a lawyer who is licensed in one state, works for a law firm in that state, but permanently lives and works from his home 
in Florida where the lawyer is not licensed, has not established an “office” or a “systematic or continuous presence” in 
Florida for the “practice of law” because neither the lawyer nor the firm is holding the lawyer out as a Florida attorney, 



 
 

soliciting Florida clients, or practicing Florida law.  Instead, the lawyer is simply using modern technology to remotely practice 
the law of the state where he is licensed while living in another state unrelated to the attorney’s practice. 

 
Consistent with this analysis, other jurisdictions have found violations of versions of ABA Model Rule 5.5 when out-of-state 
lawyers systematically reached out to “create” multiple relationships with individual clients in a state where the lawyer was 
not admitted, and to represent those clients in matters centered in that state.  See, e.g., In re Tonwe, 929 A. 2d 774, 778, 
778-89 (Del. 2007) (out-of-state lawyer, who regularly represented in-state clients in in-state matters, and “cultivated a 
network of in-state contacts” to attract clients, took steps to establish a systematic and continuous presence); In re Kingsley, 
2008 Del. Lexis 255, 950 A.2d 659 at *13 (Del. 2008) (out-of-state lawyer, who had monthly retainer with in-state accountant 
to draft documents for in-state clients, established a systematic and continuous presence); Illinois LEO 12-09 (March 2012) 
(out-of-state lawyer sought work from in-state clients and sought to perform work while present in the state). These cases 
support the view that versions of ABA Model Rule 5.5, such as CRPC rule 5.5, are centrally aimed at preventing harm to 
clients in the jurisdiction where the lawyer is not admitted. 

 
• Holding the Lawyer Out as Admitted to Practice in California  

 
CRPC Rule 5.5(b)(2) requires that a lawyer who is not licensed in California cannot “hold out to the public or otherwise 
represent that the lawyer is admitted to practice law in California.” B&P Code section 6126 adds that “[a]ny person holding 
himself or herself out as practicing or entitled to practice law,” while not an active licensee of the State Bar, is guilty of a 
misdemeanor and subject to the same penalty as persons practicing law without a license.  B&P C. § 6126(a).  
 
Under the facts of Scenario 1, neither Lawyer nor State A Firm is holding Lawyer out to the public as having a California 
license or presence.  All of Lawyer’s and State A Firm’s communications about Lawyer or Lawyer’s services publicize only 
the State A contact information and specify that Lawyer is only licensed in State A.  All indicia point to Lawyer’s practice of 
law as being in State A, not California. Therefore, under the facts of Scenario 1, Lawyer would not be in violation of CRPC 
Rule 5.5(b)(2). 

• Protection of the California Public 
 
As noted, CRPC Rule 5.5 is very similar to ABA Model Rule 5.5 and the versions of Rule 5.5 adopted in Florida and Utah.  
Ethics opinions from the ABA, Florida, and Utah emphasize that the purpose of such rules is to protect the public.  In 
particular, ABA Formal Opinion 495 (December 16, 2020) advises: “The purpose of [the UPL Rule in ABA Model Rule 5.5] is 
to protect the public from unlicensed and unqualified practitioners of law. That purpose is not served by prohibiting a lawyer 
from practicing the law of a jurisdiction in which the lawyer is licensed, for clients with matters in that jurisdiction, if the lawyer 
is for all intents and purposes invisible as a lawyer to a local jurisdiction where the lawyer is physically located, but not 
licensed.” The Florida Bar’s Standing Committee on UPL reasons in its opinion that where the lawyer “is not providing legal 
services to Florida clients,” “no Floridians are being harmed” and so “there are no interests of Floridians that need to be 
protected[.]”  The Utah Ethics Advisory Committee Opinion 19-03 (2019) puts it this way: “what interest does the Utah State 
Bar have in regulating an out-of-state lawyer’s practice for out-of-state clients simply because he has a private home in Utah? 
And the answer is the same – none.” See also Maine Ethics Opinion 189 (2005). 

 
The advice offered in these ethics opinions is consistent with Birbrower, Condon, and the B&P Code.  Under Birbrower and 
Condon, California’s overriding purpose for defining and regulating the practice of law in this state is to protect the California 
public from incompetent, unethical or irresponsible legal representation. Birbrower, supra, 17 Cal. 4th at 132; Condon, supra, 
65 Cal. App. 4th at 1145-47. “Protection of the public . . . shall be the highest priority for the State Bar of California and the 
board of trustees in exercising their licensing, regulatory, and disciplinary functions.  Whenever the protection of the public is 
inconsistent with other interests sought to be promoted, the protection of the public shall be paramount.” B&P Code §6001.1.  
The State Bar confirms on its website that its mission is public protection.  See http://www.calbar.ca.gov/Public/Free-Legal-
Information/FAQ.   

 
Under the facts of Scenario 1, neither Lawyer nor State A Firm is representing or otherwise holding Lawyer out as a 
California licensed lawyer to California persons or entities; instead, Lawyer is merely continuing Lawyer’s work with State A 
Firm in accord with the rules of Lawyer’s State A license, albeit remotely from a location in California.  Neither Lawyer nor 
State A Firm has a law office in California.  All of Lawyer’s and State A Firm’s communications about Lawyer and Lawyer’s 
services specify that Lawyer is licensed only in State A.  The mere fact of Lawyer’s residence in California poses no greater 
risk of harm to a California person or entity than if Lawyer resided in State A.  Under these facts, Lawyer is not violating B&P 
Code sections 6125 or CRPC Rule 5.5(b). 
 

 
SCENARIO 2 FACTS:   

Can Lawyer, who is only licensed to practice law in California, physically reside in State A and ethically practice law as 
permitted by Lawyer’s California law license from Lawyer’s State A location? 

 



 
 

SCENARIO 2 ANSWER:  

It depends on the law of the jurisdiction where Lawyer is residing. 

CRPC Rule 5.5(a) states: 

A lawyer admitted to practice law in California shall not:  

(1) practice law in a jurisdiction where to do so would be in violation of regulations of the 
profession in that jurisdiction; or  

(2) knowingly* assist a person* in the unauthorized practice of law in that jurisdiction.  

Here, Lawyer would need to analyze State A’s rules of professional conduct and any other rules or laws concerning the 
unauthorized practice of law in State A to determine whether Lawyer is ethically permitted by State A to remotely practice law 
pursuant to Lawyer’s California law license while being physically located in State A without a State A law license.  Lawyer 
should consult applicable ethics opinions, statutes, and rules of professional conduct for State A.  Failure to adhere to State 
A’s regulations could be found to violate CRPC Rule 5.5(a). 

 

CONCLUSION: 

For the lawyer who is licensed to practice law in a jurisdiction other than California, but who is residing in California while 
remotely practicing law as authorized by the lawyer’s out-of-state law license, the lawyer will not be in violation of CRPC 
Rule 5.5(b) or B&P Code Sections 6125-6126 if the lawyer complies with the conditions outlined in this opinion.  The 
purpose underlying California UPL regulations is to protect California persons and entities, and under these facts the lawyer 
does not pose a greater risk of harm to California persons or entities by engaging in his or her practice remotely from 
California. 
 
For the lawyer who is licensed to practice in California, but who is residing in another jurisdiction where the lawyer is not 
licensed, the lawyer must not practice law in violation of the regulations of the profession in that jurisdiction, including any 
rules or laws of the jurisdiction that concern the unauthorized practice of law.  The lawyer must also adhere to California’s 
rules and laws as needed to maintain a California law license. 
 
This opinion is issued by the Legal Ethics Committee of the Bar Association of San Francisco. It is advisory only. It is not 
binding upon the courts, the State Bar of California, its Board of Trustees, any persons, or tribunals charged with regulatory 
responsibilities, or any licensee of the State Bar.  

 

 

Footnotes 

1. Similar to allowances made in California, ABA Model Rule 5.5(c)(4) provides that lawyers admitted to practice in 
another United States jurisdiction and not disbarred or suspended from practice in any jurisdiction may provide legal 
services on a temporary basis in the local jurisdiction that arise out of or reasonably relate to the lawyer’s practice in a 
jurisdiction where the lawyer is admitted to practice. Comment [6] to ABA Model Rule 5.5 notes that there is no single 
definition for what is temporary and that it may include services that are provided on a recurring basis or for an 
extended period of time.  See ABA Formal Opinion 495 (December 16, 2020), which further discusses the need for 
lawyers to work remotely as a result of the pandemic and the concern that the time period for this “temporary” need is 
uncertain. 

2. In addition, CRPC Rule 5.5, adopted after Birbrower and Condon, prohibits lawyers from engaging in specified activities 
if they are not entitled to practice law in California.  See CRPC Rule 5.5, Comment [1].  These activities may be indicia 
of the unauthorized practice of law within the meaning of B&P Code section 6125.  We discuss CRPC Rule 5.5 infra. 

3. The facts in Scenario 1 do not involve such a situation. 

4. While CRPC Rule 5.5(b)(1) prohibits a person not admitted to practice in law in California from having a “systematic or 
continuous presence in California for the practice of law,” ABA Model Rule 5.5(b)(1) prohibits a person not admitted to 
practice in the jurisdiction from having a “systematic and continuous presence.”   
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Rule 9.40. Counsel pro hac vice

(a) Eligibility

A person who is not a licensee of the State Bar of California but who is an attorney in good standing of and eligible
to practice before the bar of any United States court or the highest court in any state, territory, or insular possession
of the United States, and who has been retained to appear in a particular cause pending in a court of this state, may
in the discretion of such court be permitted upon written application to appear as counsel pro hac vice, provided that
an active licensee of the State Bar of California is associated as attorney of record. No person is eligible to appear
as counsel pro hac vice under this rule if the person is:

(1)  A resident of the State of California;

(2)  Regularly employed in the State of California; or

(3)  Regularly engaged in substantial business, professional, or other activities in the State of California.

(Subd (a) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(b) Repeated appearances as a cause for denial

Absent special circumstances, repeated appearances by any person under this rule is a cause for denial of an
application.

(Subd (b) lettered effective January 1, 2007; adopted as part of subd (a) effective September 13, 1972.)

(c) Application

(1)  Application in superior court

A person desiring to appear as counsel pro hac vice in a superior court must file with the court a verified
application together with proof of service by mail in accordance with Code of Civil Procedure section 1013a of
a copy of the application and of the notice of hearing of the application on all parties who have appeared in
the cause and on the State Bar of California at its San Francisco office. The notice of hearing must be given
at the time prescribed in Code of Civil Procedure section 1005 unless the court has prescribed a shorter
period.

(2)  Application in Supreme Court or Court of Appeal

An application to appear as counsel pro hac vice in the Supreme Court or a Court of Appeal must be made as
provided in rule 8.54, with proof of service on all parties who have appeared in the cause and on the State Bar
of California at its San Francisco office.

(Subd (c) amended and relettered effective January 1, 2007; adopted as part of subd (b) effective September 13, 1972;
subd (b) previously amended effective October 3, 1973, September 3, 1986, January 17, 1991, and March 15, 1991.)

(d) Contents of application

The application must state:

(1)  The applicant's residence and office address;
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(2)  The courts to which the applicant has been admitted to practice and the dates of admission;

(3)  That the applicant is a licensee in good standing in those courts;

(4)  That the applicant is not currently suspended or disbarred in any court;

(5)  The title of each court and cause in which the applicant has filed an application to appear as counsel pro hac
vice in this state in the preceding two years, the date of each application, and whether or not it was granted;
and

(6)  The name, address, and telephone number of the active licensee of the State Bar of California who is attorney
of record.

(Subd (d) amended effective January 1, 2019; adopted as part of subd (b) effective September 13, 1972; subd (b)
previously amended effective October 3, 1973, September 3, 1986, January 17, 1991, and March 15, 1991; previously
amended and lettered effective January 1, 2007.)

(e) Fee for application

The State Bar of California may set an appropriate application fee to be paid by counsel pro hac vice.

(Subd (e) amended effective July 24, 2024; adopted as subd (c) effective September 3, 1986; previously amended and
relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(f) Counsel pro hac vice subject to jurisdiction of courts and State Bar

A person permitted to appear as counsel pro hac vice under this rule is subject to the jurisdiction of the courts of this
state with respect to the law of this state governing the conduct of attorneys to the same extent as a licensee of the
State Bar of California. The counsel pro hac vice must familiarize himself or herself and comply with the standards
of professional conduct required of licensees of the State Bar of California and will be subject to the disciplinary
jurisdiction of the State Bar of California with respect to any of his or her acts occurring in the course of such
appearance. Article 5 of chapter 4, division 3.of the Business and Professions Code and the Rules of Procedure of
the State Bar govern in any investigation or proceeding conducted by the State Bar of California under this rule.

(Subd (f) amended effective July 24, 2024; previously relettered as subd (d) effective September 3, 1986; previously
amended and relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(g) Representation in cases governed by the Indian Child Welfare Act (25 U.S.C. § 1903 et seq.)

(1)  The requirement in (a) that the applicant associate with an active licensee of the State Bar of California does
not apply to an applicant seeking to appear in a California court to represent an Indian tribe in a child custody
proceeding governed by the Indian Child Welfare Act; and

(2)  An applicant seeking to appear in a California court to represent an Indian tribe in a child custody proceeding
governed by the Indian Child Welfare Act constitutes a special circumstance for the purposes of the restriction
in (b) that an application may be denied because of repeated appearances.

(Subd (g) adopted effective January 1, 2019.)

(h) Supreme Court and Court of Appeal not precluded from permitting argument in a particular case

This rule does not preclude the Supreme Court or a Court of Appeal from permitting argument in a particular case
from a person who is not a licensee of the State Bar of California, but who is licensed to practice in another
jurisdiction and who possesses special expertise in the particular field affected by the proceeding.

(Subd (h) amended effective July 24, 2024; previously relettered as subd (e) effective September 3, 1986; previously
amended and relettered as subd (g) effective January 1, 2007; previously amended and relettered as subd (h) effective
January 1, 2007.)
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(i) Inherent Power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court to exercise its inherent
jurisdiction over the practice of law in California.

(Subd (i) adopted effective July 24, 2024.)

Rule 9.40 amended effective July 24, 2024; adopted as rule 983 by the Supreme Court effective September 13, 1972;
previously amended and renumbered effective January 1, 2007; previously amended effective October 3, 1973, September 3,
1986, January 17, 1991, March 15, 1991, and January 1, 2019.
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Rule 9.41. Appearances by military counsel

(a) Permission to appear

A judge advocate (as that term is defined at 10 U.S.C. §801(13)) who is not a licensee of the State Bar of California
but who is an attorney in good standing of and eligible to practice before the bar of any United States court or of the
highest court in any state, territory, or insular possession of the United States may, in the discretion of a court of this
state, be permitted to appear in that court to represent a person in the military service in a particular cause pending
before that court, under the Servicemembers Civil Relief Act, 50 United States Code Appendix section 501 et seq.,
if:

(1)  The judge advocate has been made available by the cognizant Judge Advocate General (as that term is
defined at 10 United States Code section 801(1)) or a duly designated representative; and

(2)  The court finds that retaining civilian counsel likely would cause substantial hardship for the person in military
service or that person's family; and

(3)  The court appoints a judge advocate as attorney to represent the person in military service under the
Servicemembers Civil Relief Act.

Under no circumstances is the determination of availability of a judge advocate to be made by any court within this
state, or reviewed by any court of this state. In determining the likelihood of substantial hardship as a result of the
retention of civilian counsel, the court may take judicial notice of the prevailing pay scales for persons in the military
service.

(Subd (a) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(b) Notice to parties

The clerk of the court considering appointment of a judge advocate under this rule must provide written notice of
that fact to all parties who have appeared in the cause. A copy of the notice, together with proof of service by mail in
accordance with Code of Civil Procedure section 1013a, must be filed by the clerk of the court. Any party who has
appeared in the matter may file a written objection to the appointment within 10 days of the date on which notice
was given unless the court has prescribed a shorter period. If the court determines to hold a hearing in relation to
the appointment, notice of the hearing must be given at least 10 days before the date designated for the hearing
unless the court has prescribed a shorter period.

(Subd (b) amended effective January 1, 2007.)

(c) Appearing judge advocate subject to court and State Bar jurisdiction

A judge advocate permitted to appear under this rule is subject to the jurisdiction of the courts of this state with
respect to the law of this state governing the conduct of attorneys to the same extent as licensee of the State Bar of
California. The judge advocate must become familiar with and comply with the standards of professional conduct
required of licensees of the State Bar of California and is subject to the disciplinary jurisdiction of the State Bar of
California. Division 3, chapter 4, article 5 of the Business and Professions Code and the Rules of Procedure of the
State Bar of California govern any investigation or proceeding conducted by the State Bar under this rule.

(Subd (c) amended effective January 1, 2019; previously amended effective January 1, 2007.)
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(d) Appearing judge advocate subject to rights and obligations of State Bar licensees concerning professional
privileges

A judge advocate permitted to appear under this rule is subject to the rights and obligations with respect to attorney-
client privilege, work-product privilege, and other professional privileges to the same extent as a licensee of the
State Bar of California.

(Subd (d) amended effective January 1, 2019; previously amended effective January 1, 2007.)

Rule 9.41 amended effective January 1, 2019; adopted as rule 983.1 by the Supreme Court effective February 19, 1992;
adopted by the Judicial Council effective February 21, 1992; amended and renumbered effective January 1, 2007.
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Rule 9.41.1. Registered military spouse attorney

(a) Definitions

(1)  "Military Spouse Attorney" means an active licensee in good standing of the bar of a United States state,
jurisdiction, possession, territory, or dependency and who is married to, in a civil union with, or a registered
domestic partner of, a Service Member.

(2)  "Service Member" means an active duty member of the United States Uniformed Services who has been
ordered stationed within California.

(3)  "Active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency" means an attorney who:

(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the
attorney is licensed to practice law, who has not been disbarred, has not resigned with charges pending,
or is not suspended from practicing law for disciplinary misconduct in any other jurisdiction; and;

(B)  Remains an active licensee in good standing of the entity governing the practice of law in at least one
United States state, jurisdiction, possession, territory, or dependency other than California while practicing
law as a registered military spouse attorney in California.

(b) Scope of Practice

Subject to all applicable rules, regulations, and statutes, an attorney practicing law under this rule is permitted to
practice law in California, under supervision, in all forms of legal practice that are permissible for a licensed attorney
of the State Bar of California, including pro bono legal services.

(c) Requirements

For an attorney to qualify to practice law under this rule, the attorney must:

(1)  Be an active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency;

(2)  Be married to, be in a civil union with, or be a registered domestic partner of, a Service Member, except that
the attorney may continue to practice as a registered military spouse attorney for one year after the
termination of the marriage, civil union, or domestic partnership as provided in (i)(1)(G);

(3)  Reside in California;

(4)  Meet all of the requirements for admission to the State Bar of California, except that the attorney:

(A)  Need not take the California bar examination or the Multistate Professional Responsibility Examination;
and

(B)  May practice law while awaiting the result of his or her Application for Determination of Moral Character
from the State Bar of California.

(5)  Comply with the rules adopted by the Board of Trustees relating to the State Bar Registered Military Spouse
Attorney Program;
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(6)  Practice law under the supervision of an attorney who is an active licensee in good standing of the State Bar
of California who has been admitted to the practice of law for two years or more;

(7)  Abide by all of the laws and rules that govern licensees of the State Bar of California, including the Minimum
Continuing Legal Education ("MCLE") requirements;

(8)  Satisfy in his or her first year of practice under this rule all of the MCLE requirements, including ethics
education, that licensees of the State Bar of California must complete every three years and, thereafter,
satisfy the MCLE requirements for the registered military spouse attorney's compliance group as set forth in
State Bar Rules 2.70 and 2.71. If the registered military spouse attorney's compliance group is required to
report in less than thirty-six months, the MCLE requirements will be reduced proportionally; and

(9)  Not have taken and failed the California bar examination within five years immediately preceding initial
application to register under this rule.

(d) Application

The attorney must comply with the following registration requirements:

(1)  Register as an attorney applicant, file an Application for Determination of Moral Character with the Committee
of Bar Examiners, and comply with Rules of Court, rule 9.9.5, governing attorney fingerprinting;

(2)  Submit to the State Bar of California a declaration signed by the attorney agreeing that he or she will be
subject to the disciplinary authority of the Supreme Court of California and the State Bar of California and
attesting that he or she will not practice law in California other than under supervision of a California attorney
during the time he or she practices law as a military spouse attorney in California; and

(3)  Submit to the State Bar of California a declaration signed by a qualifying supervising attorney. The declaration
must attest:

(A)  that the applicant will be supervised as specified in this rule; and

(B)  that the supervising attorney assumes professional responsibility for any work performed by the
registered military spouse attorney under this rule.

(e) Application and Registration Fees

The State Bar of California may set appropriate application fees and initial and annual registration fees to be paid by
registered military spouse attorney.

(f) State Bar Registered Military Spouse Attorney Program

The State Bar may establish and administer a program for registering registered military spouse attorneys under
rules adopted by the Board of Trustees of the State Bar.

(g) Supervision

To meet the requirements of this rule, an attorney supervising a registered military spouse attorney:

(1)  Must have practiced law as a full-time occupation for at least four years in any United States jurisdiction;

(2)  Must have actively practiced law in California for at least two years immediately preceding the time of
supervision and be a licensee in good standing of the State Bar of California;

(3)  Must assume professional responsibility for any work that the registered military spouse attorney performs
under the supervising attorney's supervision;
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(4)  Must assist, counsel, and provide direct supervision of the registered military spouse attorney in the activities
authorized by this rule, approve in writing any appearance in court, deposition, arbitration or any proceeding
by the registered military spouse attorney, and review such activities with the supervised military spouse
attorney, to the extent required for the protection of the client or customer;

(5)  Must read, approve, and personally sign any pleadings, briefs, or other similar documents prepared by the
registered military spouse attorney before their filing, and must read and approve any documents prepared by
the registered military spouse attorney before their submission to any other party;

(6)  Must agree to assume control of the work of the registered military spouse attorney in the event the
registration of the military spouse attorney is terminated, in accordance with applicable laws; and

(7)  May, in his or her absence, designate another attorney meeting the requirements of (g)(1) through (g)(6) to
provide the supervision required under this rule.

(h) Duration of Practice

A registered military spouse attorney must renew his or her registration annually and may practice for no more than
a total of five years under this rule.

(i) Termination of Military Spouse Attorney Registration

(1)  Registration as a registered military spouse attorney is terminated

(A)  upon receipt of a determination by the Committee of Bar Examiners that the registered military spouse
attorney is not of good moral character;

(B)  for failure to annually register as a registered military spouse attorney and submit any related fee set by
the State Bar;

(C)  for failure to comply with the Minimum Continuing Legal Education requirements and to pay any related
fee set by the State Bar;

(D)  if the registered military spouse attorney no longer meets the requirements under (a)(3) of this section;

(E)  upon the imposition of any discipline by the State Bar of California or any other professional or
occupational licensing authority, including administrative or stayed suspension;

(F)  for failure to otherwise comply with these rules or with the laws or standards of professional conduct
applicable to a licensee of the State Bar of California;

(G)  if the Service Member is no longer an active member of the United States Uniformed Services or is
transferred to another state, jurisdiction, territory outside of California, except that if the Service Member
has been assigned to an unaccompanied or remote assignment with no dependents authorized, the
military spouse attorney may continue to practice pursuant to the provisions of this rule until the Service
Member is assigned to a location with dependents authorized; or

(H)  one year after the date of termination of the registered military spouse attorney's marriage, civil union, or
registered domestic partnership.

(2)  The supervising attorney of registered military spouse attorney suspended by these rules will assume the
work of the registered military spouse attorney in accordance with applicable laws.

(j) Inherent Power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its
inherent jurisdiction over the practice of law in California.

(k) Effect of Rule on Multijurisdictional Practice
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Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of
the State Bar of California.

Rule 9.41.1 adopted by the Supreme Court effective March 1, 2019.
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Rule 9.42. Certified law students

(a) Definitions

(1) A "certified law student" is a law student who has a currently effective certificate of registration as a certified
law student from the State Bar.

(2)  A "supervising attorney" is a licensee of the State Bar who agrees to supervise a certified law student under
rules established by the State Bar and whose name appears on the application for certification.

(Subd (a) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(b) State Bar certified law student program

The State Bar must establish and administer a program for registering law students under rules adopted by the
Board of Trustees of the State Bar.

(Subd (b) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(c) Eligibility for certification

To be eligible to become a certified law student, an applicant must:

(1)  Have successfully completed one full year of studies (minimum of 270 hours) at a law school accredited by
the American Bar Association or the State Bar of California, or both, or have passed the first year law
students' examination;

(2)  Have been accepted into, and be enrolled in, the second, third, or fourth year of law school in good academic
standing or have graduated from law school, subject to the time period limitations specified in the rules
adopted by the Board of Trustees of the State Bar; and

(3)  Have either successfully completed or be currently enrolled in and attending academic courses in evidence
and civil procedure.

(Subd (c) amended effective January 1, 2019.)

(d) Permitted activities

Subject to all applicable rules, regulations, and statutes, a certified law student may:

(1)  Negotiate for and on behalf of the client subject to final approval thereof by the supervising attorney or give
legal advice to the client, provided that the certified law student:

(A)  Obtains the approval of the supervising attorney to engage in the activities;

(B)  Obtains the approval of the supervising attorney regarding the legal advice to be given or plan of
negotiation to be undertaken by the certified law student; and

(C)  Performs the activities under the general supervision of the supervising attorney;

(2)  Appear on behalf of the client in depositions, provided that the certified law student:

(A)  Obtains the approval of the supervising attorney to engage in the activity;
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(B)  Performs the activity under the direct and immediate supervision and in the personal presence of the
supervising attorney (or, exclusively in the case of government agencies, any deputy, assistant, or other
staff attorney authorized and designated by the supervising attorney); and

(C)  Obtains a signed consent form from the client on whose behalf the certified law student acts (or,
exclusively in the case of government agencies, from the chief counsel or prosecuting attorney)
approving the performance of such acts by such certified law student or generally by any certified law
student;

(3)  Appear on behalf of the client in any public trial, hearing, arbitration, or proceeding, or before any arbitrator,
court, public agency, referee, magistrate, commissioner, or hearing officer, to the extent approved by such
arbitrator, court, public agency, referee, magistrate, commissioner, or hearing officer, provided that the
certified law student:

(A)  Obtains the approval of the supervising attorney to engage in the activity;

(B)  Performs the activity under the direct and immediate supervision and in the personal presence of the
supervising attorney (or, exclusively in the case of government agencies, any deputy, assistant, or other
staff attorney authorized and designated by the supervising attorney);

(C)  Obtains a signed consent form from the client on whose behalf the certified law student acts (or,
exclusively in the case of government agencies, from the chief counsel or prosecuting attorney)
approving the performance of such acts by such certified law student or generally by any certified law
student; and

(D)  As a condition to such appearance, either presents a copy of the consent form to the arbitrator, court,
public agency, referee, magistrate, commissioner, or hearing officer, or files a copy of the consent form in
the court case file; and

(4)  Appear on behalf of a government agency in the prosecution of criminal actions classified as infractions or
other such minor criminal offenses with a maximum penalty or a fine equal to the maximum fine for infractions
in California, including any public trial:

(A)  Subject to approval by the court, commissioner, referee, hearing officer, or magistrate presiding at such
public trial; and

(B)  Without the personal appearance of the supervising attorney or any deputy, assistant, or other staff
attorney authorized and designated by the supervising attorney, but only if the supervising attorney or the
designated attorney has approved in writing the performance of such acts by the certified law student and
is immediately available to attend the proceeding.

(Subd (d) amended effective January 1, 2007.)

(e) Failure to comply with program

A certified law student who fails to comply with the requirements of the State Bar certified law student program must
have his or her certification withdrawn under rules adopted by the Board of Trustees of the State Bar.

(Subd (e) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(f) Fee and penalty

The State Bar has the authority to set and collect appropriate fees and penalties for this program.

(Subd (f) amended effective January 1, 2007.)

(g) Inherent power of Supreme Court
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Nothing in these rules may be construed as affecting the power of the Supreme Court to exercise its inherent
jurisdiction over the practice of law in California.

(Subd (g) amended effective January 1, 2007.)

Rule 9.42 amended effective January 1, 2019; adopted as rule 983.2 by the Supreme Court effective December 29, 1993;
previously amended and renumbered effective January 1, 2007.
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Rule 9.43. Out-of-state attorney arbitration counsel

(a) Definition

An "out-of-state attorney arbitration counsel" is an attorney who is:

(1)  Not a licensee of the State Bar of California but who is an attorney in good standing of and eligible to practice
before the bar of any United States court or the highest court in any state, territory, or insular possession of
the United States, and who has been retained to appear in the course of, or in connection with, an arbitration
proceeding in this state;

(2)  Has served a certificate in accordance with the requirements of Code of Civil Procedure section 1282.4 on the
arbitrator, the arbitrators, or the arbitral forum, the State Bar of California, and all other parties and counsel in
the arbitration whose addresses are known to the attorney; and

(3)  Whose appearance has been approved by the arbitrator, the arbitrators, or the arbitral forum.

(Subd (a) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(b) State Bar out-of-state attorney arbitration counsel program

The State Bar of California must establish and administer a program to implement the State Bar of California's
responsibilities under Code of Civil Procedure section 1282.4. The State Bar of California's program may be
operative only as long as the applicable provisions of Code of Civil Procedure section 1282.4 remain in effect.

(Subd (b) amended effective January 1, 2007.)

(c) Eligibility to appear as an out-of-state attorney arbitration counsel

To be eligible to appear as an out-of-state attorney arbitration counsel, an attorney must comply with all of the
applicable provisions of Code of Civil Procedure section 1282.4 and the requirements of this rule and the related
rules and regulations adopted by the State Bar of California.

(Subd (c) amended effective January 1, 2007.)

(d) Discipline

An out-of-state attorney arbitration counsel who files a certificate containing false information or who otherwise fails
to comply with the standards of professional conduct required of licensees of the State Bar of California is subject to
the disciplinary jurisdiction of the State Bar of California with respect to any of his or her acts occurring in the course
of the arbitration.

(Subd (d) amended effective July 24, 2024; previously amended effective January 1, 2007; and January 1, 2019.)

(e) Disqualification

Failure to timely file and serve a certificate or, absent special circumstances, appearances in multiple separate
arbitration matters are grounds for disqualification from serving in the arbitration in which the certificate was filed.

(Subd (e) amended effective January 1, 2007.)

(f) Fee
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The State Bar of California may set an appropriate application fee to be paid by the out-of-state attorney arbitration
counsel.

(Subd (f) amended effective July 24, 2024; previously amended effective January 1, 2007.)

(g) Inherent power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court to exercise its inherent
jurisdiction over the practice of law in California.

(Subd (g) amended effective July 24, 2024; previously amended effective January 1, 2007.)

Rule 9.43 amended effective July 24, 2024; adopted as rule 983.4 by the Supreme Court effective July 1, 1999; previously
amended and renumbered effective January 1, 2007; previously amended effective January 1, 2019.
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Rule 9.44. Registered foreign legal consultant

(a) Definition

A "registered foreign legal consultant" is a person who:

(1)  Is admitted to practice and is in good standing as an attorney or counselor-at-law or the equivalent in a foreign
country; and

(2)  Has a currently effective certificate of registration as a registered foreign legal consultant from the State Bar.

(Subd (a) amended effective January 1, 2007.)

(b) State Bar registered foreign legal consultant program

The State Bar must establish and administer a program for registering foreign attorneys or counselors-at-law or the
equivalent under rules adopted by the Board of Trustees of the State Bar.

(Subd (b) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(c) Eligibility for certification

To be eligible to become a registered foreign legal consultant, an applicant must:

(1)  Present satisfactory proof that the applicant has been admitted to practice and has been in good standing as
an attorney or counselor-at-law or the equivalent in a foreign country for at least four of the six years
immediately preceding the application and, while so admitted, has actually practiced the law of that country;

(2)  Present satisfactory proof that the applicant possesses the good moral character requisite for a person to be
licensed as a licensee of the State Bar of California and proof of compliance with California Rules of Court,
rule 9.9.5, governing attorney fingerprinting;

(3)  Agree to comply with the provisions of the rules adopted by the Board of Trustees of the State Bar relating to
security for claims against a foreign legal consultant by his or her clients;

(4)  Agree to comply with the provisions of the rules adopted by the Board of Trustees of the State Bar relating to
maintaining an address of record for State Bar purposes;

(5)  Agree to notify the State Bar of any change in his or her status in any jurisdiction where he or she is admitted
to practice or of any discipline with respect to such admission;

(6)  Agree to be subject to the jurisdiction of the courts of this state with respect to the laws of the State of
California governing the conduct of attorneys, to the same extent as a licensee of the State Bar of California;

(7)  Agree to become familiar with and comply with the standards of professional conduct required of licensees of
the State Bar of California;

(8)  Agree to be subject to the disciplinary jurisdiction of the State Bar of California;

(9)  Agree to be subject to the rights and obligations with respect to attorney client privilege, work-product
privilege, and other professional privileges, to the same extent as attorneys admitted to practice law in
California; and

9/26/24, 1:37 PM California Rules of Court

https://www.courts.ca.gov/cms/rules/printfriendly.cfm 1/2



(10)  Agree to comply with the laws of the State of California, the rules and regulations of the State Bar of
California, and these rules.

(Subd (c) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(d) Authority to practice law

Subject to all applicable rules, regulations, and statutes, a registered foreign legal consultant may render legal
services in California, except that he or she may not:

(1)  Appear for a person other than himself or herself as attorney in any court, or before any magistrate or other
judicial officer, in this state or prepare pleadings or any other papers or issue subpoenas in any action or
proceeding brought in any court or before any judicial officer;

(2)  Prepare any deed, mortgage, assignment, discharge, lease, or any other instrument affecting title to real
estate located in the United States;

(3)  Prepare any will or trust instrument affecting the disposition on death of any property located in the United
States and owned by a resident or any instrument relating to the administration of a decedent's estate in the
United States;

(4)  Prepare any instrument in respect of the marital relations, rights, or duties of a resident of the United States,
or the custody or care of the children of a resident; or

(5)  Otherwise render professional legal advice on the law of the State of California, any other state of the United
States, the District of Columbia, the United States, or of any jurisdiction other than the jurisdiction named in
satisfying the requirements of (c) of this rule, whether rendered incident to preparation of legal instruments or
otherwise.

(Subd (d) amended effective January 1, 2007.)

(e) Failure to comply with program

A registered foreign legal consultant who fails to comply with the requirements of the State Bar Registered Foreign
Legal Consultant Program will have her or his certification suspended or revoked under rules adopted by the Board
of Trustees of the State Bar.

(Subd (e) amended effective January 1, 2019; previously amended effective January 1, 2007.)

(f) Fee and penalty

The State Bar has the authority to set and collect appropriate fees and penalties for this program.

(Subd (f) amended effective January 1, 2007.)

(g) Inherent power of Supreme Court

Nothing in these rules may be construed as affecting the power of the Supreme Court to exercise its inherent
jurisdiction over the practice of law in California.

(Subd (g) amended effective January 1, 2007.)

Rule 9.44 amended effective January 1, 2019; adopted as rule 988 effective December 1, 1993; previously amended and
renumbered effective January 1, 2007.
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Rule 9.45. Registered legal aid attorneys

(a) Definitions

The following definitions apply in this rule:

(1)  "Eligible legal aid organization" means any of the following:

(A)  A nonprofit entity in good standing in California and in the state in which it is incorporated, if other than
California, that provides legal aid in civil matters, including family law and immigration law, to indigent and
disenfranchised persons, especially underserved client groups, such as the elderly, persons with
disabilities, people of color, juveniles, and limited English proficient persons; or

(B)  A nonprofit law school approved by the American Bar Association located in California or accredited by
the State Bar of California that provides legal aid as described above in subdivision (A).

(C)   Entities that receive IOLTA funds pursuant to Business and Professions Code, section 6210, et seq., are
deemed to be eligible legal aid organizations.

(2)  "Active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency" means an attorney who:

(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the
attorney is licensed to practice law, who has not been disbarred, has not resigned with charges pending,
or is not suspended from practicing law for disciplinary misconduct in any other jurisdiction; and

(B)  Remains an active licensee in good standing of the entity governing the practice of law in at least one
United States state, jurisdiction, possession, territory, or dependency other than California while practicing
law as a registered legal aid attorney in California.

(Subd (a) amended effective March 1, 2019; adopted as subd (j) effective November 15, 2004; previously relettered
effective January 1, 2007; previously amended effective January 1, 2019.)

(b) Scope of practice

Subject to all applicable rules, regulations, and statutes, an attorney practicing law under this rule may practice law
in California only while working, with or without pay, at an eligible legal aid organization, as defined in this rule, and,
at that institution and only on behalf of its clients or customers, may engage, under supervision, in all forms of legal
practice that are permissible for a licensee of the State Bar of California.

(Subd (b) amended effective March 1, 2019; adopted as subd (a) effective November 15, 2004; previously amended and
relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(c) Requirements

For an attorney to qualify to practice law under this rule, the attorney must:

(1)  Be an active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency;

(2)  Meet all of the requirements for admission to the State Bar of California, except that the attorney:
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(A)  Need not take the California bar examination or the Multistate Professional Responsibility Examination;
and

(B)  May practice law while awaiting the result of his or her Application for Determination of Moral Character;

(3)  Comply with the rules adopted by the Board of Trustees relating to the State Bar Registered Legal Aid
Attorney Program;

(4)  Practice law under the supervision of an attorney who is employed by the eligible legal aid organization and
who is a licensee in good standing of the State Bar of California;

(5)  Abide by all of the laws and rules that govern licensees of the State Bar of California, including the Minimum
Continuing Legal Education (MCLE) requirements;

(6)  Satisfy in his or her first year of practice under this rule all of the MCLE requirements, including ethics
education, that licensees of the State Bar of California must complete every three years and, thereafter,
satisfy the MCLE requirements for the registered legal aid attorney's compliance group as set forth in State
Bar Rules 2.70 and 2.71. If the registered legal aid attorney's compliance group is required to report in less
than thirty-six months, the MCLE requirements will be reduced proportionally; and

(7)  Not have taken and failed the California bar examination within five years immediately preceding initial
application to register under this rule.

(Subd (c) amended and renumbered effective March 1, 2019; adopted as subd (b) effective November 15, 2004;
previously relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(d) Application

The attorney must comply with the following registration requirements:

(1)  Register as a legal aid attorney; submit a separate application for each eligible legal aid organization; file an
Application for Determination of Moral Character with the State Bar of California; and comply with Rules of
Court, rule 9.9.5, governing attorney fingerprinting;

(2)  Submit to the State Bar of California a declaration signed by the attorney agreeing that he or she will be
subject to the disciplinary authority of the Supreme Court of California and the State Bar of California and
attesting that he or she will not practice law in California other than under supervision of an attorney at an
eligible legal aid organization a during the time he or she practices law as a registered legal aid attorney in
California; and

(3)  Submit to the State Bar of California a declaration signed by a qualifying supervisor on behalf of the from each
eligible legal aid organization in California. The declaration must attesting:

(i)   that the applicant will work, with or without pay, as an attorney for the organization;

(ii)   that the applicant will be supervised as specified in this rule;

(iii)   that the eligible legal aid organization and the supervising attorney assume professional responsibility for
any work performed by the applicant under this rule;

(iv)   that the organization will notify the State Bar of California within 30 days of the cessation of the
applicant's employment with that employer in California; and

(v)   that the person signing the declaration believes, to the best of his or her knowledge after reasonable
inquiry, that the applicant qualifies for registration under this rule and is an individual of good moral
character.
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(Subd (d) amended effective March 1, 2019; adopted as subd (c) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(e) Duration of practice

A registered legal aid attorney must renew his or her registration annually and may practice for no more than a total
of five years under this rule.

(Subd (e) amended effective March 1, 2019; adopted as subd (d) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(f) Application and registration fees

The State Bar of California may set appropriate application fees and initial and annual registration fees to be paid by
registered legal aid attorneys.

(Subd (f) amended effective March 1, 2019; adopted as subd (e) effective November 15, 2004; previously amended and
relettered effective January 1, 2007.)

(g) State Bar Registered Legal Aid Attorney Program

The State Bar may establish and administer a program for registering California legal aid attorneys under rules
adopted by the Board of Trustees of the State Bar.

(Subd (g) amended effective March 1, 2019; adopted as subd (f) effective November 15, 2004; previously relettered
effective January 1, 2007; previously amended effective January 1, 2019.)

(h) Supervision

To meet the requirements of this rule, an attorney supervising a registered legal aid attorney:

(1)  Must have practiced law as a full-time occupation for at least four years in any United States jurisdiction;

(2)  Must have actively practiced law in California for at least two years immediately preceding the time of
supervision and be a licensee in good standing of the State Bar of California;

(3)  Must assume professional responsibility for any work that the registered legal aid attorney performs under the
supervising attorney's supervision;

(4)  Must assist, counsel, and provide direct supervision of the registered legal aid attorney in the activities
authorized by this rule, approve in writing any appearance in court, deposition, arbitration or any proceeding
by the registered legal aid attorney, and review such activities with the supervised registered legal aid
attorney, to the extent required for the protection of the client or customer;

(5)  Must read, approve, and personally sign any pleadings, briefs, or other similar documents prepared by the
registered legal aid attorney before their filing, and must read and approve any documents prepared by the
registered legal aid attorney before their submission for execution; and

(6)  May, in his or her absence, designate another attorney meeting the requirements of (1) through (5) to provide
the supervision required under this rule.

(Subd (h) amended and renumbered effective March 1, 2019; adopted as subd (g) effective November 15, 2004;
previously relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(i) Inherent power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its
inherent jurisdiction over the practice of law in California.

(Subd (i) amended and relettered effective January 1, 2007; adopted as subd (h) effective November 15, 2004.)
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(j) Effect of rule on multijurisdictional practice

Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of
the State Bar of California.

(Subd (j) amended effective January 1, 2019; adopted as subd (i) effective November 15, 2004; previously relettered
effective January 1, 2007.)

Rule 9.45 amended effective March 1, 2019; adopted as rule 964 by the Supreme Court effective November 15, 2004;
previously amended and renumbered effective January 1, 2007; previously amended effective January 1, 2019.
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Rule 9.46. Registered in-house counsel

(a) Definitions

The following definitions apply to terms used in this rule:

(1)  "Qualifying institution" means a corporation, a partnership, an association, or other legal entity, including its
subsidiaries and organizational affiliates, which has an office located in California. Neither a governmental
entity nor an entity that provides legal services to others can be a qualifying institution for purposes of this
rule. A qualifying institution must:

(A)  Employ at least 5 full time employees; or

(B)  Employ in California an attorney who is an active licensee in good standing of the State Bar of California.

(2)  strong] "Active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory,
or dependency" means an attorney who:

(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the
attorney is licensed to practice law, who has not been disbarred, has not resigned with charges pending,
or is not suspended from practicing law for disciplinary misconduct in any other jurisdiction; and

(B)  em] Remains an active licensee in good standing of the entity governing the practice of law in at least one
United States state, jurisdiction, possession, territory, or dependency, other than California, while
practicing law as registered in-house counsel in California.

(Subd (a) amended effective March 1, 2019; adopted as subd (j) effective November 15, 2004; previously relettered
effective January 1, 2007; previously amended effective January 1, 2019.)

(b) Scope of practice

Subject to all applicable rules, regulations, and statutes, an attorney practicing law under this rule is:

(1)  Permitted to provide legal services in California only to the qualifying institution that employs him or her;

(2)  Permitted to provide pro bono legal services under supervision of a California attorney for either eligible legal
aid organizations as defined by Rules of Court, rule 9.45(a)(1), or the qualifying institution that employs him or
her;

(3)  Not permitted to make court appearances in California state courts or to engage in any other activities for
which pro hac vice admission is required if they are performed in California by an attorney who is not a
licensee of the State Bar of California; and

(4)  Not permitted to provide personal or individual representation to any customers, shareholders, owners,
partners, officers, employees, servants, or agents of the qualifying institution, except as described in
subdivision (b)(2).

(Subd (b) amended effective March 1, 2019; adopted as subd (a) effective November 15, 2004; previously amended and
relettered effective January 1, 2007; previously amended effective January 1, 2019.)

(c) Requirements

9/26/24, 1:39 PM California Rules of Court

https://www.courts.ca.gov/cms/rules/printfriendly.cfm 1/3



For an attorney to practice law under this rule, the attorney must:

(1)  Be an active licensee in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency;

(2)  Meet all of the requirements for admission to the State Bar of California, except that the attorney:

(A)  Need not take the California bar examination or the Multistate Professional Responsibility Examination;
and

(B)  May practice law while awaiting the result of his or her Application for Determination of Moral Character;

(3)  Comply with the rules adopted by the Board of Trustees relating to the State Bar Registered In-House
Counsel Program;

(4)  Practice law exclusively for a single qualifying institution, except that, while practicing under this rule, the
attorney may provide pro bono services through eligible legal aid organizations;

(5)  Abide by all of the laws and rules that govern licensees of the State Bar of California, including the Minimum
Continuing Legal Education (MCLE) requirements;

(6)  Satisfy in his or her first year of practice under this rule all of the MCLE requirements, including ethics
education, that licensees of the State Bar of California must complete every three years and, thereafter,
satisfy the MCLE requirements for the registered in-house counsel's compliance group as set forth in State
Bar Rules 2.70 and 2.71. If the registered in-house counsel's compliance group is required to report in less
than thirty-six months, the MCLE requirement will be reduced proportionally; and

(7)  Reside in California.

(Subd (c) amended effective March 1, 2019; adopted as subd (b) effective November 15, 2004; previously relettered
effective January 1, 2007; previously amended effective January 1, 2019.)

(d) Application

The attorney must comply with the following registration requirements:

(1)  Register as an in-house counsel; submit an application for the qualifying institution; file an Application for
Determination of Moral Character with the State Bar of California; and comply with Rules of Court, rule 9.9.5.
governing attorney fingerprinting;

(2)  Submit a supplemental form identifying the eligible legal aid organizations as defined by Rules of Court, rule
9.45(a)(1) and the supervising attorney, through which an in-house counsel intends to provide pro bono
services, if applicable;

(3)  Submit to the State Bar of California a declaration signed by the attorney agreeing that he or she will be
subject to the disciplinary authority of the Supreme Court of California and the State Bar of California and
attesting that he or she will not practice law in California other than on behalf of the qualifying institution during
the time he or she is registered in-house counsel in California, except if supervised, a registered in-house
counsel may provide pro bono services through eligible legal aid organization; and

(4)  Submit to the State Bar of California a declaration signed by an officer, a director, or a general counsel of the
applicant's employer, on behalf of the applicant's employer. The declaration must attest:

(i)  that the applicant is employed as an attorney for the employer;

(ii)  that the nature of the employment conforms to the requirements of this rule;

(iii)  that the employer will notify the State Bar of California within 30 days of the cessation of the
applicant's employment in California; and
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(iv)  that the person signing the declaration believes, to the best of his or her knowledge after reasonable
inquiry, that the applicant qualifies for registration under this rule and is an individual of good moral
character.

(Subd (d) amended effective March 1, 2019; adopted as subd (c) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(e) Duration of practice

A registered in-house counsel must renew his or her registration annually. There is no limitation on the number of
years in-house counsel may register under this rule. Registered in-house counsel may practice law under this rule
only for as long as he or she remains employed by the same qualifying institution that provided the declaration in
support of his or her application. If an attorney practicing law as registered in-house counsel leaves the employment
of his or her employer or changes employers, he or she must notify the State Bar of California within 30 days. If an
attorney wishes to practice law under this rule for a new employer, he or she must first register as in-house counsel
for that employer.

(Subd (e) amended and relettered effective January 1, 2007; adopted as subd (d) effective November 15, 2004.)

(f) Application and registration fees

The State Bar of California may set appropriate application fees and initial and annual registration fees to be paid by
registered in-house counsel.

(Subd (f) relettered effective March 1, 2019; adopted as subd (f) effective November 15, 2004; previously amended and
relettered as subd (g) effective January 1, 2007.)

(g) State Bar Registered In-House Counsel Program

The State Bar must establish and administer a program for registering California in-house counsel under rules
adopted by the Board of Trustees.

(Subd (g) relettered effective March 1, 2019; adopted as subd (g) effective November 15, 2004; previously amended and
relettered as subd (h) effective January 1, 2007; previously amended effective January 1, 2019.)

(h) Inherent power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its
inherent jurisdiction over the practice of law in California.

(Subd (h) relettered effective March 1, 2019; adopted as subd (h) effective November 15, 2004; previously amended and
relettered as subd (i) effective January 1, 2007.)

(i) Effect of rule on multijurisdictional practice

Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of
the State Bar of California.

(Subd (i) relettered effective March 1, 2019; adopted as subd (i) effective November 15, 2004; previously relettered as
subd (j) effective January 1, 2007; previously amended effective January 1, 2019.)

Rule 9.46 amended effective March 1, 2019; adopted as rule 965 by the Supreme Court effective November 15, 2004;
previously amended and renumbered effective January 1, 2007; previously amended effective January 1, 2019.
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Rule 9.47. Attorneys practicing law temporarily in California as part of litigation

(a) Definitions

The following definitions apply to the terms used in this rule:

(1)  "A formal legal proceeding" means litigation, arbitration, mediation, or a legal action before an administrative
decision-maker.

(2)  "Authorized to appear" means the attorney is permitted to appear in the proceeding by the rules of the
jurisdiction in which the formal legal proceeding is taking place or will be taking place.

(3)  "Active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency" means an attorney who meets all of the following criteria:

(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the
attorney is licensed to practice law;

(B)  Remains an active licensee in good standing of the entity governing the practice of law in at least one
United States state, jurisdiction, possession, territory, or dependency while practicing law under this rule;
and

(C)  Has not been disbarred, has not resigned with charges pending, or is not suspended from practicing law
in any other jurisdiction.

(Subd (a) amended effective January 1, 2019; adopted as subd (g) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(b) Requirements

For an attorney to practice law under this rule, the attorney must:

(1)  Maintain an office in a United States jurisdiction other than California and in which the attorney is licensed to
practice law;

(2)  Already be retained by a client in the matter for which the attorney is providing legal services in California,
except that the attorney may provide legal advice to a potential client, at the potential client's request, to assist
the client in deciding whether to retain the attorney;

(3)  Indicate on any Web site or other advertisement that is accessible in California either that the attorney is not a
licensee of the State Bar of California or that the attorney is admitted to practice law only in the states listed;
and

(4)  Be an active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency.

(Subd (b) amended effective January 1, 2019; adopted as subd (a) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(c) Permissible activities
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An attorney meeting the requirements of this rule, who complies with all applicable rules, regulations, and statutes,
is not engaging in the unauthorized practice of law in California if the attorney's services are part of:

(1)  A formal legal proceeding that is pending in another jurisdiction and in which the attorney is authorized to
appear;

(2)  A formal legal proceeding that is anticipated but is not yet pending in California and in which the attorney
reasonably expects to be authorized to appear;

(3)  A formal legal proceeding that is anticipated but is not yet pending in another jurisdiction and in which the
attorney reasonably expects to be authorized to appear; or

(4)  A formal legal proceeding that is anticipated or pending and in which the attorney's supervisor is authorized to
appear or reasonably expects to be authorized to appear.

The attorney whose anticipated authorization to appear in a formal legal proceeding serves as the basis for practice
under this rule must seek that authorization promptly after it becomes possible to do so. Failure to seek that
authorization promptly, or denial of that authorization, ends eligibility to practice under this rule.

(Subd (c) relettered effective January 1, 2007; adopted as subd (b) effective November 15, 2004.)

(d) Restrictions

To qualify to practice law in California under this rule, an attorney must not:

(1)  Hold out to the public or otherwise represent that he or she is admitted to practice law in California;

(2)  Establish or maintain a resident office or other systematic or continuous presence in California for the practice
of law;

(3)  Be a resident of California;

(4)  Be regularly employed in California;

(5)  Regularly engage in substantial business or professional activities in California; or

(6)  Have been disbarred, have resigned with charges pending, or be suspended from practicing law in any other
jurisdiction.

(Subd (d) relettered effective January 1, 2007; adopted as subd (c) effective November 15, 2004.)

(e) Conditions

By practicing law in California under this rule, an attorney agrees that he or she is providing legal services in
California subject to:

(1)  The jurisdiction of the State Bar of California;

(2)  The jurisdiction of the courts of this state to the same extent as is a licensee of the State Bar of California; and

(3)  The laws of the State of California relating to the practice of law, the State Bar Rules of Professional Conduct,
the rules and regulations of the State Bar of California, and these rules.

(Subd (e) amended effective January 1, 2019; adopted as subd (d) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(f) Inherent power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its
inherent jurisdiction over the practice of law in California.
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(Subd (f) amended and relettered effective January 1, 2007; adopted as subd (e) effective November 15, 2004.)

(g) Effect of rule on multijurisdictional practice

Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of
the State Bar of California.

(Subd (g) amended effective January 1, 2019; adopted as subd (f) effective November 15, 2004; previously relettered
effective January 1, 2007.)

Rule 9.47; amended effective January 1, 2019; adopted as rule 966 by the Supreme Court effective November 15, 2004;
previously amended and renumbered effective January 1, 2007.
42
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Rule 9.48. Nonlitigating attorneys temporarily in California to provide legal services

(a) Definitions

The following definitions apply to terms used in this rule:

(1)  "A transaction or other nonlitigation matter" includes any legal matter other than litigation, arbitration,
mediation, or a legal action before an administrative decision-maker.

(2)  "Active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency" means an attorney who meets all of the following criteria:

(A)  Is a licensee in good standing of the entity governing the practice of law in each jurisdiction in which the
attorney is licensed to practice law;

(B)  Remains an active attorney in good standing of the entity governing the practice of law in at least one
United States state, jurisdiction, possession, territory, or dependency other than California while practicing
law under this rule; and

(C)  Has not been disbarred, has not resigned with charges pending, or is not suspended from practicing law
in any other jurisdiction.

(Subd (a) amended effective January 1, 2019; adopted as subd (h) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(b) Requirements

For an attorney to practice law under this rule, the attorney must:

(1)  Maintain an office in a United States jurisdiction other than California and in which the attorney is licensed to
practice law;

(2)  Already be retained by a client in the matter for which the attorney is providing legal services in California,
except that the attorney may provide legal advice to a potential client, at the potential client's request, to assist
the client in deciding whether to retain the attorney;

(3)  Indicate on any Web site or other advertisement that is accessible in California either that the attorney is not a
licensee of the State Bar of California or that the attorney is admitted to practice law only in the states listed;
and

(4)  Be an active attorney in good standing of the bar of a United States state, jurisdiction, possession, territory, or
dependency.

(Subd (b) amended effective January 1, 2019; adopted as subd (a) effective November 15, 2004; previously relettered
effective January 1, 2007.)

(c) Permissible activities

An attorney who meets the requirements of this rule and who complies with all applicable rules, regulations, and
statutes is not engaging in the unauthorized practice of law in California if the attorney:
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(1)  Provides legal assistance or legal advice in California to a client concerning a transaction or other nonlitigation
matter, a material aspect of which is taking place in a jurisdiction other than California and in which the
attorney is licensed to provide legal services;

(2)  Provides legal assistance or legal advice in California on an issue of federal law or of the law of a jurisdiction
other than California to attorneys licensed to practice law in California; or

(3)  Is an employee of a client and provides legal assistance or legal advice in California to the client or to the
client's subsidiaries or organizational affiliates.

(Subd (c) relettered effective January 1, 2007; adopted as subd (b) effective November 15, 2004.)

(d) Restrictions

To qualify to practice law in California under this rule, an attorney must not:

(1)  Hold out to the public or otherwise represent that he or she is admitted to practice law in California;

(2)  Establish or maintain a resident office or other systematic or continuous presence in California for the practice
of law;

(3)  Be a resident of California;

(4)  Be regularly employed in California;

(5)  Regularly engage in substantial business or professional activities in California; or

(6)  Have been disbarred, have resigned with charges pending, or be suspended from practicing law in any other
jurisdiction.

(Subd (d) amended and relettered effective January 1, 2007; adopted as subd (c) effective November 15, 2004.)

(e) Conditions

By practicing law in California under this rule, an attorney agrees that he or she is providing legal services in
California subject to:

(1)  The jurisdiction of the State Bar of California;

(2)  The jurisdiction of the courts of this state to the same extent as is a licensee of the State Bar of California; and

(3)  The laws of the State of California relating to the practice of law, the State Bar Rules of Professional Conduct,
the rules and regulations of the State Bar of California, and these rules.

(Subd (e) amended effective January 1, 2019; adopted as subd (d) effective November 15, 2004; previously amended
and relettered effective January 1, 2007.)

(f) Scope of practice

An attorney is permitted by this rule to provide legal assistance or legal services concerning only a transaction or
other nonlitigation matter.

(Subd (f) relettered effective January 1, 2007; adopted as subd (e) effective November 15, 2004.)

(g) Inherent power of Supreme Court

Nothing in this rule may be construed as affecting the power of the Supreme Court of California to exercise its
inherent jurisdiction over the practice of law in California.

(Subd (g) amended and relettered effective January 1, 2007; adopted as subd (f) effective November 15, 2004.)

(h) Effect of rule on multijurisdictional practice
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Nothing in this rule limits the scope of activities permissible under existing law by attorneys who are not licensees of
the State Bar of California.

(Subd (h) amended effective January 1, 2019; adopted as subd (g) effective November 15, 2004; previously relettered
effective January 1,2007.)

Rule 9.48 amended effective January 1, 2019; adopted as rule 967 by the Supreme Court effective November 15, 2004;
previously amended and renumbered effective January 1, 2007.
42
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Rule 9.49. Provisional Licensure of 2020 Law School Graduates

(a) State Bar Provisional Licensure Program

(1)  The State Bar shall administer a program for provisionally licensing eligible 2020 Law School Graduates. The
program shall be referred to as the "Provisional Licensure Program."

(2)  The Provisional Licensure Program shall terminate on May 31, 2023 for 2020 Law School Graduates admitted
to the program prior to December 31, 2022 who fail to satisfy all of the following requirements on or before
May 31, 2023:

(A)  Successful completion of the State Bar New Attorney Training Program;

(B)  A passing score on the Multistate Professional Responsibility Exam;

(C)  An active positive moral determination, unless the applicant has been suspended pending resolution of a
final review or appeal under (j)(l)(C);

(D)  Submission of all other documentation of completion in the format required by the State Bar;

(E)  Approval of an eligible supervisor committed to supervise the participant through the end of 2023.

(3)  For 2020 Law School Graduates who have not received a passing score on the California Bar Exam, but have
satisfied all the requirements under (a)(2) on or before May 31, 2023, the Provisional Licensure Program
under this rule shall terminate on December 31, 2025.

(4)  Upon termination of the Provisional Licensure Program, no one who was provisionally licensed pursuant to
this rule shall be permitted to continue to practice as a Provisionally Licensed Lawyer, nor shall they represent
that they remain provisionally licensed or are otherwise authorized to practice law in the State of California
unless they have been admitted to the practice of law in California after meeting all criteria for admission
including passage of the California Bar Examination, or are otherwise authorized to practice law in this state
other than under this rule. The temporary authorization to practice under supervision under the Provisional
Licensure Program does not confer either a plenary license or any vested or implied right to be licensed.

(Subd (a) amended effective December 21, 2022; previously amended effective May 26, 2022.)

(b) Definitions

(1)  A "2020 Law School Graduate" means a person who became eligible to sit for the California Bar Examination
under Business and Professions Code sections 6060 and 6061 between December 1, 2019 and December
31, 2020, either by graduating from a qualifying law school with a juris doctor (J.D.) or master of laws (LLM)
degree during that time period, or by otherwise meeting the legal education requirements of Business and
Professions Code sections 6060 and 6061 during that time period.

(2)  For purposes of this rule, a "Provisionally Licensed Lawyer" means a 2020 Law School Graduate who meets
the eligibility criteria of this rule and is granted provisional licensure by the State Bar.

(3)  "Supervising Lawyer" means a lawyer who meets the eligibility criteria of this rule and who supervises one or
more Provisionally Licensed Lawyers.
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(4)  `"Firm" or "law firm" means a law partnership; a professional law corporation; a lawyer acting as a sole
proprietorship; an association authorized to practice law; or lawyers employed in a legal services organization
or in the legal department, division, or office of a corporation, of a governmental organization, or of another
organization as defined by rule 1.01 of the Rules of Professional Conduct and the commentary thereto.

(Subd (b) amended effective February 1, 2021.)

(c) Application Requirements

(1)  To participate in the Provisional Licensure Program, an applicant must complete the following application
requirements no later than June 1, 2022.

(A)  Submit an Application for Provisional Licensure with the State Bar, along with a fee of $75, or $50 if the
employer paying the fee receives State Bar Legal Services Trust Fund grants and is a qualified legal
services project or qualified support center as defined by statute. There shall be no fee for applicants
whose sole use of the Provisional License will be in an unpaid volunteer capacity under the direction of
the Supervising Lawyer;

(B)  Submit to the State Bar a declaration signed by the applicant agreeing that the applicant will be subject to
the disciplinary authority of the Supreme Court of California and the State Bar with respect to the laws of
the State of California and governing the conduct of lawyers, and attesting that the applicant will not
practice California law other than under the supervision of a Supervising Lawyer during the time the
applicant is provisionally licensed under this rule; and attesting that the applicant will not practice law in a
jurisdiction where to do so would be in violation of laws of the profession in that jurisdiction; and

(C)  Submit to the State Bar a declaration signed by a Supervising Lawyer who meets the requirements of this
rule attesting that the applicant is employed by or volunteers at, or has a conditional offer to be employed
by or volunteer with the firm where the Supervising Lawyer works and that the firm has an office located
in California; that the nature of the employment conforms with the requirements of this rule; whether the
employment is paid or unpaid; and that the Supervising Lawyer meets the eligibility requirements of and
will comply with this rule. If an applicant works or volunteers for more than one firm concurrently as a
Provisionally Licensed Lawyer, the applicant shall have a Supervising Lawyer at each firm and shall
submit a declaration from each Supervising Lawyer.

(2)  An Application for Provisional Licensure may be denied if:

(A)  An applicant fails to comply with eligibility or application requirements;

(B)  In connection with the Application for Provisional Licensure, an applicant makes a statement of material
fact that the applicant knows to be false or makes the statement with reckless disregard as to its truth or
falsity; or

(C)  In connection with the Application for Provisional Licensure, an applicant fails to disclose a fact necessary
to correct a statement known by the applicant to have created a material misapprehension in the matter,
except that this rule does not authorize disclosure of information protected by Business and Professions
Code section 6068, subdivision (e) or rule 1.6 of the California Rules of Professional Conduct.

(d) Eligibility Requirements

Except as provided in (a), to qualify as a Provisionally Licensed Lawyer under this rule, the applicant must:

(1)  Meet all of the requirements for admission to the State Bar with the following exceptions:

(A)  The applicant need not have sat for or passed the California Bar Examination;
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(B)  The applicant need not have obtained a positive moral character determination, so long as the applicant
submitted a complete Application for Determination of Moral Character to the State Bar prior to
submission of an Application for Provisional Licensure and that application has not resulted in issuance of
an adverse moral character determination by the State Bar; and

(C)  The applicant need not have sat for or passed the Multistate Professional Responsibility Exam prior to
submission of an Application for Provisional Licensure if the applicant attests they will complete the legal
ethics components of the New Attorney Training, described under (e)(1) of this rule, within the first 30
days of licensure as a Provisionally Licensed Attorney. If the legal ethics components of the New Attorney
Training are not made available to the applicant at the time of licensure, the 30 days shall run from the
first day the training components are made available. The exemption set forth in (e)(1) of this rule does
not apply to Provisionally Licensed Lawyers who must take the legal ethics components in lieu of
passage of the MPRE.

(2)  Comply with any rules or guidelines adopted by the State Bar relating to the State Bar's Provisional Licensure
Program;

(3)  Be employed by or volunteering with, or have a conditional offer of employment from or to volunteer with a
firm that has an office located in California.; and

(4)  Practice law under a Supervising Lawyer who is an active licensee in good standing of the State Bar or is a
current judge of a court of record within the California judicial branch, who satisfies the requirements for
serving as a Supervising Lawyer under this rule.

(Subd (d) amended effective December 21, 2022; previously amended effective February 1, 2021.)

(e) Responsibilities of Provisionally Licensed Lawyers

Provisionally Licensed Lawyers must comply with all of the following requirements. Failure to comply with these
requirements shall result in immediate termination from the Provisional Licensure Program:

(1)  Complete the State Bar New Attorney Training program, as described in State Bar Rule 2.53, during the first
12 months of licensure as a Provisionally Licensed Lawyer, unless they would otherwise be exempt from this
requirement under the State Bar Rules if they were admitted to the State Bar as a lawyer;

(2)  Expressly refer to themselves orally, including but not limited to, in conversations with clients or potential
clients, and in writing, including but not limited to, in court pleadings or other papers filed in any court or
tribunal, on letterhead, business cards, advertising, and signature blocks, as a Provisionally Licensed Lawyer
and/or participant in the State Bar's Provisional Licensure Program, and not describe themselves as a fully-
licensed lawyer, or imply in any way orally or in writing that they are a fully-licensed lawyer;

(3)  Include on every document the Provisionally Licensed Lawyer files in court or with any other tribunal the
following information about the Supervising Lawyer: name, mailing address, telephone number, and State Bar
number;

(4)  Maintain with the State Bar a current e-mail address and an address of record that is the current California
office address of the Provisionally Licensed Lawyer's firm;

(5)  Report to the State Bar immediately upon termination of supervision by the Supervising Lawyer for any
reason;

(6)  Report to the State Bar any information required of lawyers by the State Bar Act, such as that required by
Business and Professions Code sections 6068(o) and 6068.8(c), or by other legal authority;
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(7)  If reassigned to a new Supervising Lawyer for the same firm, submit a declaration from the new Supervising
Lawyer in compliance with (c)(1)(C) and obtain State Bar approval before the new Supervising Lawyer
assumes supervisory responsibility over the Provisionally Licensed Lawyer.

(8)  Submit a new Application for Provisional Licensure and obtain State Bar approval before beginning
employment with a new firm;

(9)  Abide by the laws of the State of California relating to the practice of law, the California Rules of Professional
Conduct, and the rules and regulations of the State Bar.

(Subd (e) amended effective February 1, 2021.)

(f) Prohibition on Accessing Client Trust Accounts

While practicing law under this rule, the Provisionally Licensed Lawyer must not open, maintain, withdraw funds
from, deposit funds into, or attempt to open, maintain, or withdraw from or deposit into any client trust account.

(g) Permitted Activities

Subject to all applicable rules, regulations, and statutes, a Provisionally Licensed Lawyer may provide legal services
to a client, including but not limited to appearing before a court or administrative tribunal, drafting legal documents,
contracts or transactional documents, and pleadings, engaging in negotiations and settlement discussions, and
providing other legal advice and counsel, provided that the work is performed under the supervision of a
Supervising Lawyer.

(h) Communications and Work Product

For purposes of applying the privileges and doctrines relating to lawyer-client

communications and lawyer work product, the Provisionally Licensed Lawyer shall be considered a subordinate of
the Supervising Lawyer and thus communications and work product of the Provisionally Licensed Lawyer shall
qualify for protection under such privileges and doctrines on the same basis.

(i) Supervision

(1)  To meet the requirements of this rule, a Supervising Lawyer must:

(A)  Work for the same firm by which the Provisionally Licensed Lawyer is or will be employed or at which the
Provisionally Licensed Lawyer is or will be volunteering;

(B)  Have practiced law for at least four years in any United States jurisdiction and have actively practiced law
in California or taught law at a California Law School for at least two years immediately preceding the
time of supervision, and be a licensee in good standing of the State Bar of California or be a current judge
of a court of record within the California judicial branch;

(C)  Exercise competence in any area of legal service authorized under California law in which the
Supervising Lawyer is supervising the Provisionally Licensed Lawyer, consistent with the requirements of
rule 1.1 of the Rules of Professional Conduct;

(D)  With the exception of a current judge of a court of record within the California judicial branch, not be
inactive in California, or ineligible to practice, actually suspended, under a stayed suspension order, or
have resigned or been disbarred in any jurisdiction;

(E)  Disclose in writing, via email or other means, at the outset of representation or before the Provisionally
Licensed Lawyer begins to provide legal services, that a Provisionally Licensed Lawyer and/or participant
in the State Bar's Provisional Licensure Program may provide legal services related to the client's matter;
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(F)  Be prepared to assume personal representation of the Provisionally Licensed Lawyer's clients if the
Provisionally Licensed Lawyer becomes ineligible to practice under this rule or is otherwise unavailable to
continue the representation;

(G)  Agree to assume professional responsibility for any work that the Provisionally Licensed Lawyer performs
under this rule; and

(H)  Agree to notify the State Bar of California, in writing, within 10 calendar days if the Supervising Lawyer
becomes aware or reasonably should have become aware that:

i. The Provisionally Licensed Lawyer has terminated employment;

ii. The Provisionally Licensed Lawyer is no longer eligible for participation in the Provisional Licensure
Program;

iii. The Supervising Lawyer no longer meets the requirements of this rule;

iv. The Supervising Lawyer is no longer supervising the Provisionally Licensed Lawyer; or

v. The Supervising Lawyer has changed offices or email addresses.

(2)  A Supervising Lawyer may delegate some or all day-to-day supervisory responsibilities or supervisory
responsibilities related to certain practice areas or assignments to another lawyer in the same organization
who otherwise meets the requirements for Supervising Lawyers, without the need for those additional
supervisors to file a declaration with the State Bar. The Supervising Lawyer's obligations under (i)(1)(G) are
not affected by any such delegation.

(3)  A Supervising Lawyer who is a current judge of a court of record within the California judicial branch and
lawyers to whom the judge delegates day-to-day supervisory responsibilities pursuant to (2) shall not be
subject to the requirements of (i)(D) through (G).

(Subd (i) amended effective February 1, 2021.)

(j) Termination of Provisional Licensure

(1)  A Provisionally Licensed Lawyer's provisional license terminates:

(A)  Upon determination by the State Bar Court that the Provisionally Licensed Lawyer is culpable of conduct
that would result in discipline if the Provisionally Licensed Lawyer were fully licensed by the State Bar of
California, or upon imposition of any sanction for misconduct by any court or tribunal, or any professional
or occupational licensing authority, including administrative or stayed suspension against the Provisionally
Licensed Lawyer;

(B)  Upon imposition of any discipline for misconduct by the State Bar of California, the Supreme Court, or any
other bar, including administrative or stayed suspension, against the Supervising Lawyer, unless the
Provisionally Licensed Lawyer has, within 15 calendar days of imposition of such discipline, obtained
approval from the State Bar for a new Supervising Lawyer as required by this rule;

(C)  Upon initial issuance of an adverse moral character determination by the State Bar. If the Provisionally
Licensed Lawyer requests a review of the adverse determination under rule 4.47.1 of the Rules of the
State Bar or appeals the adverse moral character determination of the Committee under rule 4.47 of the
Rules of the State Bar, in lieu of termination the provisional license shall be suspended until final
resolution of the review or appeal.

(D)  Upon admission to the State Bar of California;

(E)  Upon cessation of the Provisional Licensure Program;
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(F)  Upon request of the Provisionally Licensed Lawyer;

(G)  For failure to complete the State Bar New Attorney Training Program consistent with (e)(1)(A) of this rule
or failure to complete the legal ethics components under (d)(1)(C) of this rule;

(H)  For failure to pay any fees required by the State Bar; or

(I)  If the Provisionally Licensed Lawyer no longer meets the requirements of this rule.

(2)  A notice of termination is effective ten calendar days from the date of receipt. Receipt is deemed to be five
calendar days from the date of mailing to a California address or emailing to the provisional licensee's email
address of record; ten calendar days from the date of mailing to an address elsewhere in the United States;
and twenty calendar days from the date of mailing to an address outside the United States. Alternatively,
receipt is when the State Bar delivers a document physically by personal service or otherwise.

(3)  A Provisionally Licensed Lawyer whose provisional licensure terminated upon request or upon imposition of
discipline against the Supervising Lawyer may be reinstated if they meet all eligibility and application
requirements of this rule.

(Subd (j) amended effective May 26, 2022.)

(k) Public Records

State Bar records for Provisionally Licensed Lawyers, including office address and discipline records, are public to
the same extent as State Bar records related to fully-licensed lawyers.

(l) Inherent Power of Supreme Court

Nothing in these rules may be construed as affecting the power of the Supreme Court to exercise its inherent
jurisdiction over the practice of law in California.

Rule 9.49 amended effective December 21, 2022; adopted effective November 17, 2020; previously amended effective
February 1, 2021, and May 26, 2022.
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Rule 9.49.1 Provisional Licensure with Pathway to Full Licensure for Certain Individuals

(a) Expansion of the Provisional Licensure Program

The Provisional Licensure Program established pursuant to Rule 9.49 shall, no later than March 1, 2021, be
expanded to include individuals who scored 1390 or higher on a California Bar Examination administered between
July 2015 and February 2020, as determined by the first read score or final score, regardless of year of law school
graduation or year satisfying the educational requirements to sit for the bar examination. The Provisional Licensure
Program under this rule shall terminate on December 31, 2025.

(Sub(a) amended effective December 21, 2022; previously amended effective May 26, 2022.)

(b) Definitions

(1)  The definitions of "Supervising Lawyer" and "Firm" or "Law Firm" as set forth in rule 9.49(b) shall apply to this
rule.

(2)  For purposes of this rule, "Provisionally Licensed Lawyer" means an individual who:

(A)  Scored between 1390 and 1439 on any California Bar Examination administered between July 2015 and
February 2020, as determined by the first read score or final score, regardless of year of law school
graduation or year satisfying the educational requirements to sit for the bar examination; and

(B)  Meets the eligibility criteria under (d) and is granted provisional licensure by the State Bar.

(3)  For purposes of this rule, "legal practice" means the provision of permitted legal services to clients in
compliance with rule 9.49(f) and (g).

(c) Application Requirements

All of the application requirements of rule 9.49(c) apply to applicants for provisional licensure under this rule. An
application for provisional licensure under this rule must be submitted to the State Bar no later than December 31,
2023. Applications shall not be accepted after that date.

(Subd (c) amended effective December 21, 2022.)

(d) Eligibility Requirements

With the exception of rules 9.49(d)(l)(A) and 9.49(a)(2), all eligibility requirements of rule 9.49(d) apply to applicants
for provisional licensure under this rule. However, an applicant who has previously received an adverse moral
character determination is ineligible to apply under this rule unless more than two years has elapsed from the date
of the final determination or after some other time set by the State Bar, for good cause shown, at the time of its
adverse determination, within the meaning of State Bar Rule 4.49.

(Subd (d) amended effective December 21, 2022.)

(e) Responsibilities of Provisionally Licensed Lawyer

All requirements of rule 9.49(e) and (f) apply to Provisionally Licensed Lawyers under this rule with the exception
that the State Bar New Attorney Training program described in rule 9.49(e)(1) must be completed in order for a
Provisionally Licensed Lawyer to qualify for admission to the State Bar of California under this rule.
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(f) Permitted activities

All of the permitted activities set forth in rule 9.49(g) apply to Provisionally Licensed Lawyers under this rule.

(g) Communications and Work Product

For purposes of applying the privileges and doctrines relating to lawyer-client communications and lawyer work
product, the Provisionally Licensed Lawyer under this rule shall be considered a subordinate of the Supervising
Lawyer and thus communications and work product of the Provisionally Licensed Lawyer shall qualify for protection
under such privileges and doctrines on the same basis.

(h) Termination of Provisional Licensure

The conditions for termination of a provisional license under rule 9.49(j) apply to Provisionally Licensed Lawyers
under this rule.

(i) Admission to the State Bar of California

A Provisionally Licensed Lawyer, under this rule, shall be eligible for admission to the State Bar of California upon
compliance with all of the following requirements.

(1)  The Provisionally Licensed Lawyer shall complete 300 total hours of supervised legal practice in the
Provisional Licensure Program:

(2)  Provisionally Licensed Lawyers under rule 9.49 who also qualify for participation under this rule may receive
credit for hours of supervised legal practice completed as a provisional licensee under rule 9.49 for purposes
of meeting the hours requirement under (i)(1). Such individuals must comply with all of the application and
eligibility requirements under this rule to qualify for admission to the State Bar of California.

(3)  The Provisionally Licensed Lawyer shall submit, in the format developed by the State Bar of California, a
record of the hours of supervised legal practice completed under supervision of the Supervising Lawyer(s).

(4)  The Provisionally Licensed Lawyer must complete the required total number of hours of supervised legal
practice, satisfy all eligibility requirements for admission not met at the time of application to the program,
have an active positive moral character determination, submit a satisfactory evaluation(s) pursuant to (j)(2),
and submit all other documentation of completion in the format required by the State Bar by December 31,
2025 to qualify for admission to the State Bar.

(5)  A Provisionally Licensed Lawyer who satisfies the requirements of (i)(4), but has a disciplinary matter pending
with the Office of Chief Trial Counsel or the State Bar Court shall, prior to the date the Provisional Licensure
Program terminates under (a) and (h), be permitted to continue practicing as a Provisionally Licensed Lawyer
if all other requirements of this rule have been met. If the disciplinary matter is pending as of the date the
program terminates, the Provisionally Licensed Lawyer shall be placed in an abeyance status until the matter
is resolved, and shall not continue to practice as Provisionally Licensed Lawyer.

(A)  If the complaint is resolved with no disciplinary action, before or after the termination of the Provisional
Licensure Program under (a) and (h), the Provisionally Licensed Lawyer shall qualify for admission to the
State Bar as long as all other requirements for admission remain current and satisfied.

(B)  If the complaint is resolved with a determination that the Provisionally Licensed Lawyer is culpable of
conduct that would result in discipline if the Provisionally Licensed Lawyer were fully licensed by the State
Bar of California, the Provisionally Licensed Lawyer shall not qualify for admission to the State Bar under
this program and shall be terminated from the Provisional Licensure Program.

(6)  The Provisionally Licensed Lawyer must comply with all the eligibility requirements for certification to the
California Supreme Court for admission to the practice of law under Business and Professions Code section
6060 and rule 4.15 of the Rules of the State Bar of California. A Provisionally Licensed Lawyer who satisfies
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the requirements of (i)(4) shall be deemed to meet the requirement of Business and Professions Code section
6060, subdivision (g).

(Subd (i) was amended effective December 21, 2022; previously amended effective May 26, 2022.)

(j) Supervision and Evaluation of Provisionally Licensed Lawyer

(1)   In addition to the requirements under (j)(2), all of the eligibility requirements, duties and responsibilities of a
Supervising Lawyer set forth under rule 9.49(i) apply to Supervising Lawyers under this rule.

(2)  Each Supervising Lawyer shall provide an evaluation of the Provisionally Licensed Lawyer in the format
developed by the State Bar of California. The evaluation shall include the following:

(A)  Verification of the number of hours of supervised legal practice completed;

(B)  A general description of the types of supervised legal practice performed by the Provisionally Licensed
Lawyer;

(C)  Whether, in the opinion of the Supervising Lawyer, based on the supervised legal practice performed
during the program, the Provisionally Licensed Lawyer possesses the minimum competence expected of
an entry level attorney; and

(D)  Other criteria established by the State Bar.

(3)  If a Supervising Lawyer cannot attest that a Provisionally Licensed Lawyer possesses the minimum
competence of an entry level attorney, the Provisionally Licensed Lawyer may not be admitted to the State
Bar of California under this program without additional hours of supervised legal practice sufficient to establish
to the Supervising Lawyer that the Provisionally Licensed Lawyer possesses the minimum competence of an
entry level attorney, and submission of a satisfactory evaluation by that Supervising Lawyer before the
termination of the program.

Rule 9.49.1 amended effective December 21, 2022; adopted effective February 1, 2021; previously amended effective March
17, 2021, and May 26, 2022.
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§ 523.1 General regulation as to lawyers admitted in another jurisdiction

A lawyer who is not admitted to practice in this State shall not:

(a) except as authorized by other rules or law such as section 523.5 below, establish an office or other systematic
and continuous presence in this State for the practice of law; or

(b) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this State.

§ 523.2 Scope of temporary practice

(a) A lawyer who is not admitted to practice in this State may provide legal services on a temporary basis in this State provided
the following requirements are met.

(1) The lawyer is admitted or authorized to practice law in a state or territory of the United States or in the
District of Columbia, or is a member of a recognized legal profession in a non-United States jurisdiction, the
members of which are admitted or authorized to practice as attorneys or counselors at law or the equivalent and
are subject to effective regulation and discipline by a duly constituted professional body or a public authority;
and

(2) the lawyer is in good standing in every jurisdiction where admitted or authorized to practice; and

(3) the temporary legal services provided by the lawyer could be provided in a jurisdiction where the lawyer is
admitted or authorized to practice and may generally be provided by a lawyer admitted to practice in this State,
and such temporary legal services:

(i) are undertaken in association with a lawyer admitted to practice in this State who actively
participates in, and assumes joint responsibility for, the matter; or

(ii) are in or reasonably related to a pending or potential proceeding before a tribunal in this or
another jurisdiction, if the lawyer or a person the lawyer is assisting is authorized by law or order to
appear in such proceeding or reasonably expects to be so authorized; or

(iii) are in or reasonably related to a pending or potential arbitration, mediation or other alternative
dispute resolution proceeding held or to be held in this or another jurisdiction, if the services are
not services for which the forum requires pro hac vice admission; or

(iv) are not within paragraph (3)(ii) or (3)(iii) and arise out of or are reasonably related to the
lawyer's practice in a jurisdiction in which the lawyer is admitted or authorized to practice.

(b) A person licensed as a legal consultant pursuant to 22 NYCRR Part 521, or registered as in-house counsel pursuant to 22
NYCRR Part 522, may not practice pursuant to this Part.

§ 523.3 Disciplinary authority

A lawyer who practices law temporarily in this State pursuant to this Part shall be subject to the New York Rules of Professional
Conduct and to the disciplinary authority of this State in connection with such temporary practice to the same extent as if the
lawyer were admitted or authorized to practice in the State. A grievance committee may report complaints and evidence of a
disciplinary violation against a lawyer practicing temporarily pursuant to this Part to the appropriate disciplinary authority of
any jurisdiction in which the attorney is admitted or authorized to practice law.

§ 523.4 Annual report
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On or before the first of September of each year, the Office of Court Administration shall file an annual report with the Chief
Judge reviewing the implementation of this rule and making such recommendations as it deems appropriate.

§ 523.5 Working from home

A lawyer who is not admitted to practice in this State but who is authorized to practice law in one or more other jurisdictions
identified in section 523.2(a)(1), may practice law from a temporary or permanent residence or other temporary or permanent
location in this State to the same extent that such lawyer is permitted to practice law in the jurisdiction(s) where the lawyer is
duly admitted or authorized, provided:
(a) the lawyer does not practice the law of this State except to the extent permitted by this Part, by other laws of this State,
and by the laws of jurisdictions in which the lawyer is authorized to practice;
(b) the lawyer does not use advertising, oral representations, business letterhead, websites, signage, business cards, email
signature blocks or other communications to hold themselves out, publicly or privately, as authorized to practice law in this
State or as having an office for the practice of law in this State;
(c) the lawyer does not solicit or accept residents or citizens of New York as clients on matters that the lawyer knows primarily
require advice on the state or local law of New York, except as permitted by 22 NYCRR section 522.4 (the in-house registration
rule) or by other New York or federal law;
(d) the lawyer does not regularly conduct in-person meetings with clients or third persons in New York except as would
otherwise be permitted under section 523.2 of this Part; and
(e) when the lawyer knows or reasonably should know that a person with whom the lawyer is dealing mistakenly believes that
the lawyer is authorized to practice in this State, the lawyer shall make diligent efforts to correct the misunderstanding.
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Staff Memorandum 
 
 
        HOUSE OF DELEGATES  

Agenda Item #7 
 
REQUESTED ACTION: Approval of the report and recommendations of the New York 
City Bar Association with respect to Part 523 of the Rules of the Court of Appeals. 
 
Attached is a report from the New York City Bar Association recommending amendments 
to Part 523 of the Rules of the Court of Appeals relating to temporary practice in New 
York by lawyers admitted in other jurisdictions. The amendments would clarify that a 
lawyer does not engage in the practice of law in New York solely by reason of physically 
working remotely in New York. It is the nature of the work being performed, not the 
lawyer’s physical location, that is determinative of whether the lawyer is engaging in 
unauthorized practice. 
 
No comments have been received with respect to this report. 
 
The report will be presented by David G. Keyko, immediate past chair of the City Bar 
Legal Referral Service Committee. 
 
 
 
 
         
 



A report from the New York City 
Bar Association on Proposed 
Amendment to the New York 
Court of Appeals Part 523 Rules 
for the Temporary Practice of 
Law in New York
January 2022

 

The views expressed in this report are solely those of the Task Force and do not represent those 
of the New York State Bar Association unless and until adopted by the House of Delegates. 



 

 

THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 
42 West 44th Street, New York, NY 10036 

212.382.6600 | www.nycbar.org  

FOR CONSIDERATION BY THE NEW YORK STATE BAR ASSOCIATION 

HOUSE OF DELEGATES, JANUARY 2022 

REPORT BY THE PROFESSIONAL RESPONSIBILITY COMMITTEE,  

PROFESSIONAL ETHICS COMMITTEE, PROFESSIONAL DISCIPLINE COMMITTEE, 

LEGAL REFERRAL SERVICE COMMITTEE,  

SMALL LAW FIRM COMMITTEE AND THE 

COUNCIL ON THE PROFESSION 

PROPOSED AMENDMENT TO NEW YORK COURT OF APPEALS PART 523 

RULES FOR THE TEMPORARY PRACTICE OF LAW IN NEW YORK 

I. SUMMARY 

We propose amendments to the New York Court of Appeals Part 523 (“Rules for the 
Temporary Practice of Law in New York”) in order to confirm that lawyers who practice law 
outside New York State do not engage in the practice of law in this State solely by virtue of 
physically working remotely from their homes in this State.1 

 
II. RATIONALE FOR THE PROPOSAL 

Prior to the recent COVID-19 pandemic, lawyers and other professionals worked from 
their homes on an occasional basis. Since the pandemic and because of improvements to video 
communications and the proliferation of software facilitating working remotely, it appears that 
work patterns have changed. It is expected that lawyers may continue to work remotely from their 
homes, but now on a more long-term basis. This report proposes the adoption of a new court rule 
designed to formalize what we believe has always been the case: namely, that the fact that a person 
is physically situated in this State while practicing law in another jurisdiction does not mean that 
they are practicing law in this State. In other words, it is the nature of the person’s work and their 
public presence, not their physical location, which is determinative of whether a person is engaged 
in the unauthorized practice of law.  

 
To take the view that, say, Connecticut or New Jersey lawyers working from their residence 

in New York on Connecticut or New Jersey matters are engaged in the unauthorized practice of 
law in New York would be to discourage such lawyers from residing in this State, with all of the 
revenue and other benefits such residence brings to this State. It would also ignore the growing 
reality of “work from home” situations in law practice and a variety of other industries. Further, 
the New York rules against unauthorized practice are primarily designed to protect the New York 
public, and the public is not put at risk when lawyers happen to be working remotely from their 
New York residence while practicing law in other jurisdictions. 

 
                                                           
1 This proposal, as originally drafted in early 2021, was reviewed by the Committee on Statewide Attorney Conduct, 
after which COSAC’s suggested modifications were incorporated.  The final proposed language of the amendment 
is set forth in an appendix immediately following this report and has COSAC’s support and endorsement. 



2 
 

Similarly, many New York lawyers reside in adjoining states, such as Connecticut and New 
Jersey. Although we do not believe that New York considers those lawyers to be engaged in the 
unauthorized practice of law every time they cross the New York border to return home, our hope 
is that clarifying New York’s position will encourage such other states to reciprocate and thus 
provide similar comfort that New York lawyers need not fear that working from their homes in 
such states will result in liability for unauthorized practice of law claims. 

 
Arizona, Minnesota, New Hampshire, North Carolina and Ohio have temporary practice 

rules which specifically permit remote practice, as does Colorado so long as the lawyer is not 
domiciled there. Arizona Rule 5.5, Minnesota Rule 5.5, New Hampshire Rule 5.5, North Carolina 
Rule 5.5, Colorado R. Civ. P. 205.1, Ohio Rule 5.5. And the bars in Florida, Maine, Utah, Virginia 
and New Jersey have issued advisory opinions interpreting their respective temporary practice 
rules to permit remote practice. Florida 2019-4 (2020), Maine 189 (2005), Utah 19-03 (2019), 
Virginia 1856 (2016), New Jersey 59/742 (2021). 

 
Our proposed amendments are also in accord with the recent American Bar Association 

ethics opinion, which observes that unauthorized law prohibitions are designed to “protect the 
public from unlicensed and unqualified practitioners of law. That purpose is not served by 
prohibiting a lawyer from practicing the law of a jurisdiction in which the lawyer is licensed, for 
clients with matters in that jurisdiction, if the lawyer is for all intents and purposes invisible as a 

lawyer to a local jurisdiction where the lawyer is physically located, but not licensed.” ABA 495 
(2020). 

**** 

We respectfully urge adoption of these amendments. 
 
Council on the Profession 
Dean Matthew Diller and Melissa Colon-Bosolet, Chairs 
 
Professional Discipline Committee 
Brenda Correa, Chair 
 
Professional Ethics Committee 
Tyler Maulsby, Chair 
 
Professional Responsibility Committee 
Aegis Frumento, Chair; Wally Larson, Immediate Past Chair 
 
Legal Referral Service Committee  
David G. Keyko, Immediate Past Chair and primary contact person 
david.keyko@pillsburylaw.com 
 
Small Law Firm Committee 
Anne Wolfson, Chair 
 

Reissued November 2021 
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APPENDIX 

 
Part 523 with proposed new language in bold and double underlined (the only proposed changes 

are in § 523.1 and to add a new § 523.5)  

Part 523 - Rules for the Temporary Practice of Law in New York 

 

Table of Contents 

§ 523.1 General regulation as to lawyers admitted in another jurisdiction 
§ 523.2 Scope of temporary practice 
§ 523.3 Disciplinary authority 
§ 523.4 Annual report 
§ 523.5 Working from home 

 

 § 523.1 General regulation as to lawyers admitted in another jurisdiction  

A lawyer who is not admitted to practice in this State shall not: 

(a) except as authorized by other rules or law such as §523.5 below, establish an office or 
other systematic and continuous presence in this State for the practice of law; or 

(b) hold out to the public or otherwise represent that the lawyer is admitted to practice 
law in this State.  

§ 523.2 Scope of temporary practice 

(a) A lawyer who is not admitted to practice in this State may provide legal services on a 
temporary basis in this State provided the following requirements are met. 

(1) The lawyer is admitted or authorized to practice law in a state or territory of 
the United States or in the District of Columbia, or is a member of a recognized 
legal profession in a non-United States jurisdiction, the members of which are 
admitted or authorized to practice as attorneys or counselors at law or the 
equivalent and are subject to effective regulation and discipline by a duly 
constituted professional body or a public authority; and 

(2) The lawyer is in good standing in every jurisdiction where admitted or 
authorized to practice; and 
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(3) the temporary legal services provided by the lawyer could be provided in a 
jurisdiction where the lawyer is admitted or authorized to practice and may 
generally be provided by a lawyer admitted to practice in this State, and such 
temporary legal services: 

(i) are undertaken in association with a lawyer admitted to practice in this 
State who actively participates in, and assumes joint responsibility for, the 
matter; or 

(ii) are in or reasonably related to a pending or potential proceeding before 
a tribunal in this or another jurisdiction, if the lawyer or a person the 
lawyer is assisting is authorized by law or order to appear in such 
proceeding or reasonably expects to be so authorized; or 

(iii) are in or reasonably related to a pending or potential arbitration, 
mediation or other alternative dispute resolution proceeding held or to be 
held in this or another jurisdiction, if the services are not services for 
which the forum requires pro hac vice admission; or 

(iv) are not within paragraph (3) (ii) or (3) (iii) and arise out of or are 
reasonably related to the lawyer's practice in a jurisdiction in which the 
lawyer is admitted or authorized to practice. 

(b) A person licensed as a legal consultant pursuant to 22 NYCRR Part 521, or registered 
as in-house counsel pursuant to 22 NYCRR Part 522, may not practice pursuant to this 
Part. 

§ 523.3 Disciplinary authority 

A lawyer who practices law temporarily in this State pursuant to this Part shall be subject 
to the New York Rules of Professional Conduct and to the disciplinary authority of this 
State in connection with such temporary practice to the same extent as if the lawyer were 
admitted or authorized to practice in the State. A grievance committee may report 
complaints and evidence of a disciplinary violation against a lawyer practicing 
temporarily pursuant to this Part to the appropriate disciplinary authority of any 
jurisdiction in which the attorney is admitted or authorized to practice law. 

§ 523.4 Annual report 

On or before the first of September of each year, the Office of Court Administration shall 
file an annual report with the Chief Judge reviewing the implementation of this rule and 
making such recommendations as it deems appropriate. 

§ 523.5 Working from home 
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A lawyer who is not admitted to practice in this State but who is authorized to 

practice law in one or more other jurisdictions identified in § 523.2(a)(1), may 

practice law from a temporary or permanent residence or other temporary or 

permanent location in this State to the same extent that such lawyer is permitted to 

practice law in the jurisdiction(s) where the lawyer is duly admitted or authorized, 

provided: 

(a) the lawyer does not practice the law of this State except to the extent 

permitted by this Part, by other laws of this State, and by the laws of 

jurisdictions in which the lawyer is authorized to practice; 

(b) the lawyer does not use advertising, oral representations, business letterhead, 

websites, signage, business cards, email signature blocks or other 

communications to hold himself or herself out, publicly or privately, as 

authorized to practice law in this State or as having an office for the practice of 

law in this State; 

(c) the lawyer does not solicit or accept residents or citizens of New York as 

clients on matters that the lawyer knows primarily require advice on the state or 

local law of New York, except as permitted by 22 NYCRR § 522.4 (in the in-

house registration rule) or by other New York or federal law; 

(d) the lawyer does not regularly conduct in-person meetings with clients or 

third persons in New York except as would otherwise be permitted under § 523.2 

of this Part; and 

 (e) when the lawyer knows or reasonably should know that a person with whom 

the lawyer is dealing mistakenly believes that the lawyer is authorized to practice 

in this State, the lawyer shall make reasonable efforts to correct the 

misunderstanding. 
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