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Seventh

Amendment

In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise re-examined in
any Court of the United States, than according
to the rules of the common law.




Issues
Addressed

Substantive nature of Seventh Amendment,
SCOTUS interpretations of two components; right to
jury frial and reexamination of facts.

Historical scope and rationale, purpose and goal of
right to jury trial, role of juries versus judges on fact
finding.

Case law on scope: what kinds of cases, number of
juries, suspension in emergencies (COVID)?

12 jurorse 6, 8¢ Science of 12 vs é.
Equity vs Legal claims.
Modern trends on juries.

Finding TACISTIREFOREOL JUries of peers...




Power of Cross-Examination to Jury

Example:

(0-2:38)

Allowing credibility of withess and honesty of withess to be exposed by
advocacy of examiner in contested battle.


https://www.youtube.com/watch?v=9FnO3igOkOk

Seventh

Amendment

In Suits at common law, where the value in
controversy shall exceed twenty dollars, the right
of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise re-examined in
any Court of the United States, than according
to the rules of the common law.




» Verres was a famously corrupt Governor. Young lawyer
Cicero took a public prosecution case against Verres, his firs

An Cle n'l' such prosecution case having been a defense lawyer.
Verres seeks delay to allow friends to be installed as new

R O m e O n d governors and then protect him. Cicero calls for immediate

trial and secures a jury puts on case. The law allowed Verres,
J U I’I@S LG as a defendant of senatorial rank, to challenge six potential
jurors. Cicero could challenge only three. The majority of the
jury of approximately 25 men turned out to be, according to

2 '
C | CerO S Cicero's report, incorruptible men, largely ending the hopes
of Verres that he could bribe the jury and thereby get an

FC] I'm ed acquittal.
C Verres flees! Cicero’s star was born in this jury trial!
Against >

Verres
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1066: William the Conqueror brought trial by jury of 12.
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Magna Carta enshrined right (1215).
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Middle Ages: English used juries of persons not trained in law to decide civil
cases. There were some English courts that did not use juries and used judges
instead. Juryless courts were Chancery, also known as “Equity.”
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Blackstone: “[A] competent number of sensible and upright jurymen, chosen
by lot fromm among those of the middle rank, will be found the best
investigators of fruth, and the surest guardians of public justice. For the most
powerful individual in the state will be cautious of committing any flagrant
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E n | O n d O n d invasion of another’s right, when he knows that the fact of his oppression must
g be examined and decided by twelve indifferent men.”

Colonial Era: Juries nullified British tax collecting laws. Thus, rights to civil and

>
C O l I . I I I O n criminal jury trial added to state constitutions immediately after declaring

independence in 1776.

OW O .|. » 1787, Constitutional Convention: Feelings were mixed.

Republic’s
~ounding




Constitutional
Convention, 1787,
Philadelphia

Federalists feared juries given their tfendency to
protect debtors and nullify contract law. Federal
Constitution had no enshrined jury trial right.

Anti-federalists protested this lack of jury trial right
in state conventions set to ratify federal
Constitution. Argued juries were needed to
protect against tyrannical government action,
corrupt judges and even bad laws passed by
legislature.

Addleslt

“Trial by jury is a highly valued afttribute of
American government. It was regarded by the
founders as ‘an essential bulwark of civil

liberty.”"” Galloway v. United States, 319 U.S. 372,
397 (1943) (Black, J., dissenting in part, concurring
in part).




Distrust of government or government
courts

Power of peers to decide as civic duty

JUW ROﬂOﬂOle disputes in society
Example (12 Angry Men):.

(0-2:01)



https://www.youtube.com/watch?v=dzhH2hlNSfs&t=1s

Meaning and Interpretive Test — Scope of Jury

Trial Right for claims at “common law”

» “Parsons v. Bedford, 28 U.S. 433 (1830): "By common law they meant what the
constitution denominated as the third article "law;' not merely suits, which the
common law recognized among its old and settled proceedings, but suits in
which legal rights were to be ascertained and determined, in
contradistinction to those, where equitable rights alone were recognized, and
equitable remedies were administered; or where, as in admiralty, a mixture of
public law, and of maritime law and equity was often found in the same suit . .
. In a just sense, the amendment then may well be construed to embrace all
suits which are not of equity and admiralty jurisdiction whatever may be the
peculiar form which they may assume to settle legal rights.” (Justice Story)

Dimick v. Schiedt, 293 U.S. 474 (1935) (court cannot increase damages of jury
given common law practices)

Historical Test: Seventh Amendment right to jury trial at common law refers to
common law of England at time of Amendment’s ratification.




Idea: Protections of Constitutional
amendments (first 10) that had applied
only to federal government, but not state
governments, also apply to states by way
of the Fourteenth Amendment’s adoption
and its due process clause that
incorporates those amendments and
makes them also applicable to state

Does it appiysis governments. |
Basic test . "Fundamental” rights "rooted
the Statese in the tradition and conscience of our

people” and thus "implicit in the concept
of ordered liberty” are applied to states

|nCOrpOFCITIOﬂ via Fourteenth Amendment. (Griswold,
DOCTrine |ggue. 381 U.S. at 499). All except a couple of

issues have been applied.

Seventh has not been incorporated
against states for civil trials. Each state for
state courts can decide. But state right to
jury trial for criminal cases is mandated.

Thus, a state could decree that all state
courts are judge-based.




How many
jurors in Civil vs

criminal
casese

English practice at 1791 was 12 (and a dozen
had bene chosen number for hundreds of

years).

» Throughout 18t and 19t centuries, 12.

1938, FRCP 48 required 12.

But SCOTUS in 1970’s, Colgrove v. Battin,
(1973) and Williams v. Florida...




Williams v. FloHCIER=_S s /8 (19/70)

Constitutionality of é-person state criminal jury reaches SCOTUS.

The Court held that the tradition of 12-person juries was a “historical
accident, unnecessary to effect the purposes of the jury system, and
wholly without significance ‘except to mystics.’” Thus, smaller juries are
acceptable so long as do the same function of 12-person jury.



Colgrove v. ECIINEREERES ] 49 (1973)

Size Qf civil jury in federal court now at issue CIVILJURY SIZE 2016.2018
and in 1970s federal courts abandoned 12 _—
person juries in favor of é

Held that the Seventh Amendment

7 person

3.6%
other

permitted six-person juries in federal civil -
cases, using functional approach from 12 person 8 pesor
Williams.
Today: 6-12 depending upon court. o4
person
SCOTUS: Did not say cannot have 12 or that 6.5%

9 person

must be less than 12, simply said that courts
can empanel smaller juries if they want.




TABLE 1. JURY PANEL SIZE BY DISTRICT (2016-18)

JURY PANEL SIZE
T IR I A I O A T T T

Arizona 0 8 55 14 0 0 2 0 0 79
California Central 1 1 240 12 3 1 1 0 0 269
California Northern 1 3 100 1l 4 0 1 0 0 120
Colorado 0 21 49 30 B2 1 22 0 0 155
Florida Middle 6 42 76 4 1 3 12 1 0 145
Florida Southern 4 32 114 13 4 0 0 0 1 168
[llinois Northern 3 10 120 1 32 15 83 1 2 277
(includes 22 cases from 2019)
Minnesota 0 0 4 1 1 0 27 0 1 34
New York Southern 1 12 148 16 23 1 3 0 0 204
Ohio Northern 0 0 17 0 0 0 29 4 0 50
Ohio Southern 2 3 26 2 5 0 0 0 0 38
Oklahoma Western 1 9 29 0 1 0 0 0 0 40
Oregon 0 19 30 3 3 1 0 0 0 56
Texas Southern 9 21 83 2 4 1 30 1 1 152
Washington Western 2 0 34 0 4 0 4 0 0 44

TOTAL 30 191 1125 119 117 23 214 7 5 1831

% of Cases by Panel ~ 1.64 10.43 61.44 6.5 6.39 1.26 11.69 .38 27




Was shift from 12 to 6/8 wise<¢ Duke
Study Says No and Calls for Return 1o

12 Person Jury

Williams was based on social science data Court cited. Seems to have been
junk science though!

All science since then has shown larger and smaller juries are not the same.

“Larger juries are more predictable and less likely to render outlier awards. Six-
person juries are four fimes more likely tfo return extremely high or low damage
awards compared to the average. If a juror has an extreme view on damages,
that view can pull the group’s award in that direction. The smaller the jury, the
greater the force of a single juror’s pull, and the greater the chance the jury
will return an outlier award on both the low and high ends. In contrast,
damage awards by larger juries are more likely to cluster toward the middle
range of awards.”


https://judicature.duke.edu/articles/better-by-the-dozen-bringing-back-the-twelve-person-civil-jury/

» Federal court: must be unanimous (per Sixth
Amendment).

MGJO”TY, » Contra states: Example, California requires

/5% for verdict per Cal. Constitution, art. | §

Unanimitye 5




Supreme Court
Interpretations —
Liability vs.
Monetary

Penalties in Tull
v. United Staftes,
481 US. 412
(1987)

>

>

Clean Water Act statutory civil penalty case
and defendant denied jury trial.

Reversed as to liability findings on facts in the
case because common law cases on
nuisance or debts were similar and jury trial
right existed.

But affirmed as to lack of jury right for actual
penalty assessment post-fact findings—
judges may assess penalties.




Supreme Court
Interpretations —
Copyright
Infringement in

Feltner v.
Columbia Pictures
Television, 523 U .S.

340 (1998)

Copyright Act allows statutory damages against
iInfringers. Plaintiff denied jury trial right on
statutory damages.

Held: Seventh Amendment gives right to have
jury assess the amount of statutory damages a
plaintiff may receive, because at common law
juries always assessed copyright damages in
EEEESSINICW I RUS, even though a statute sets a
range of available amounts, the jury must make
assessment.

And: Jury does not just make fact findings on
liabllity, but also determines amount of statutory
damages.

Distinguished Tull because juries always assessed
copyright damages at common law, whereas
not so for amount of civil penalties to
government, which was more like a criminal
sentence determination.




» Statutory fair use: (1)the purpose and character of the
use, including whether such use is of a commercial
S U pre me nature or is for nonprofit educational purposes; (2) the
C r.l. nature of the copyrighted work;(3) the amount and
OouU substantiality of the portion used in relation to the
copyrighted work as a whole; and(4) the effect of the

|ﬂTel’pl’eTOTlOﬂS use upon the potential market for or value of the
: ’ copyrighted work.
— Fair Use In
Held: juries decide facts that sit beneath statutory fair

GOogle V. use factors as defense to infringement. But whether
those facts amount to fair use is a legal question for

Oracle, 141 judges.

S C.l_ -l -l 83 No reexamination problem because jury makes fact
. . findings on fair use factors but what that all means is @

202 -l question of law and the right to a jury frial does not
( ) Include right of jury fo decide ultimate legal question of
fair use.




» Af common law, judges could take away jury verdicts
where verdict was contrary to law and then resubmit
case to a new jury.

Parsons (1830) again: " No fact, tried by a jury, shall be
S U p re M e C O U rT otherwise re-examinable, in any court of the United
o States, than according to the rules of the common law.'
| nTerpreTGTlo ns This Is a prohibifion to the courts of the United States to re-
examine any facts fried by a jury, in any other manner.

The only modes known to the common law to re-examine
such facts, are the granting of a new trial by the court

R GGXCI m | ﬂ O h O ﬂ where the issue was fried, or to which the record was

properly returnable; or the award of a venire facias de
Of FC] CTS, novo, by an appellate court, for some error of law which
intervened in the proceedings.”

PGFSO”S TO Only trial judge who heard evidence could take away

verdict, never appellate court since founding.

Until 19926-SCOTUS held that appellate courts could review
jury verdicts for excessiveness if well out of bounds.
Gasperini v. Center for Humanities, 116 S. Ct. 2211 (1996).

Gasperini




Equity vs Legal

Claims®@

Nationwide Biweekly Administration Inc. v.
B Cal. 5™ 279 (Cal. S Ct. 2020):
whether deft is entitled o jury frial in 17200
civil penalties case brought by government.

Held: State constitution gives jury trial right for
actions where it existed at common law of US
In 1850 for legal claims when Cal Constitution
adopted, subject to Legislature.

Equitable claims: no such right, unless
Legislature has said so.

17200 Statute: offers no such right. Statutes
provide for injunctive and restitution/penalty
relief and were unlike anything at common
law in tferms of rights/claims. Thus, no jury trial
right, even though civil penalties are sought.




Suspension in Emergencies - COVID and
Court Battles

Federal (and state) courts suspended jury frials in civil and federal cases
repeatedly during COVID pandemic.

Central District of California District Judge Carney disagreed: Defendant
sought speedy trial under Act. Government obJ;ec’red that criminal jury

trials were suspended due to COVID rules and that trial had to be
continued. United States v. Olsen, 467 F. Supp. 3d 892 (C.D. Cal. 2021).

It is simply not a physical or logistical impossibility to conduct a jury
trial,” thus a continuance was denied.

The district court requested the Chief Judge of the Central District to
summon jurors for Olsen’s frial. The Chief Judge rejected this request and
explained that the majority of the Cenftral District judges had OEproved
a general order to suspend jury trials as “necessary to protect the health
and safety of prospective jurors, defendants, attorneys, and court
personnel due to the [COVID-19] pandemic.”

Judge Carney dismissed criminal indictment.




Suspension in Emergencies - COVID and
Court Battles

Ninth Circuit Court of Appeals reversed. 21 F.41h 1036 (9" Cir. 2022)

Held: Federal Speedy Trial Act with right to jury trial can be
suspended in extreme situations. District court failed in the context
of the pandemic to do a proper balancing of whether the ends of
justice served by granting a continuance outweigh the best interest
of the public and the defendant in convening a speedy trial.

En banc denied, but dissent: “Even in the midst of a pandemic,
there are some things that, in a constitutional republic, should be all
but unthinkable... ordering the closure of all houses of worship...This
case presents another such example—the wholesale suspension of
criminal jury trials.”

SCOTUS: denied review May 2022.




Conclusions

Federal guarantee of jury trial for civil and criminal federal court
cases. Juror number requirement varies. Does not mandate states

offer right to jury trial in civil case.

Test looks to ancient common law of England to assess whether
claim is of kind that jury attaches to.

Equity vs legal line.

Root right to protect against government sees tensions in
emergencies if jury trials suspended.

Shift from 12 to 6 was based on junk science, need to return to 12¢




