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Storytelling for lawyers — litigators and transactional lawyers

What is a story, how do we tell it?

Story elements

Case examples
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Logic and Emotion
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“To prove—as a matter of necessity—to please—through the
exercise of charm—and to move—as the source of victory.” (Cicero)

Modern heavy emphasis in legal education on first (to prove-logos):
logic, such as deductive, inductive, rhetorical devices, analogies,
language interpretation rules, etc.

Stories focus on pleasing and moving aspects.

Transformative nature of stories: explaining and connecting rules to
persuasive reasons for rules, transforms harshness or seeming
arbitrariness of rules to necessary or proper ones.

Bridging function of storytelling. Where do we begin? In the
beginning...



“Once upon a time”
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Once upon a time...

A long time ago, in a galaxy far, far away...
I.ha\-/e a dreah...

Cicero — lawyer of antiquity.

Stories mediate you and your end result and are the mechanism to
persuade.

Stories connect rules to persuasive reasons for rules; bridging function.



Like it or not, Lawyers are storytellers.
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= Qur stories are limited by evidence rules and facts we must work with, facts
we divine or discover, and governing rules that are themselves elements or
characters even in the story.

= But we must tell stories to move the audience—judge or jury—to a
conclusion.

= So, we must know the craft of storytelling and the internal architecture of
storytelllng what exactly is a story, what are its elements, what is a plot
and its elements, how do witnesses become characters with roles serving a
narrative arc, fundamentally how is a story structured and constructed?

= We are producers and directors of a movie we make for our audience
through the rules of evidence and substantive law. This requires us to dive -
into storytelling now.



what is a Story? Elements

Plot and Narrative

Cast of Characters

Setting/Scene

Theme

Delivery: testimony, video, visual aids, computertechnology
simulations.



PlotlElementS

Exposition Resolution

BEGINNING MIDDLE




Plot
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= Building blocks: emails, documents, testimony, video, audio. Lawyer storytelling
takes (and creates at times) some, all, portions of these materials into a sequence
of events that make up a story. That sequencing of events as scenes in a particular
sequence, created by the raw materials, is the plot that leads to an ending of
meaning.

= Jigsaw puzzle defined by the law of evidence, substantive law, common sense,
credibility, legitimacy. That "putting together” is the lawyer’s storytelling art.

— Simple and understandable, too much stuff creates confusion and boring.

- How is your audience hearing it? Pace of their understanding? Always slower
than you think in essence. |

= Profluence: connection between events that move the narrative forward.
Particularly relevant for lawyers with limited time and the need to not have
extraneous issues and meanderings that novels can have.




How stories are hard wired to us
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Seven Basic Plots of Christopher Booker, complex story telling as h)_art)of mythology (ouf
ing

modern mythology = movies/cinematic storyte
= Overcoming the Monster
. Ragg to Riches | PLOT DIAGRAM
= The Quest
= Voyage and Return

= Comedy

. Tragedy —
= Rebirth

- = Key difference to movies/books: The ultimate resolution is for the jury or fact finder
as opposed to you as the storyteller ending it.




Trial Example: Defense Trial Story Plot
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* The story you hear is incomplete, so in part of the trial you will see
facts they do not want you to know.

- Creates mystique about what is missing and skepticism about what the plaintiff
is saying (what is behind the curtain, what is the secret information missing?)

~ Casts shadow over what jury is hearing.
— Anticipation for the story’s turn.

— Let's you focus on a few specific things in plaintiff’s case that yoU can knock
down.



Transactional Lawyer Example
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= Deal documents have characters (parties), and plot characteristics
(deal terms, why), and substantive deal points (story of the

- transaction).

= “Whereas” clauses can be rote statements or structured to follow a
plot arc to tell the story for future viewers.

« Characters: use their names as means to humanize them and help
them understand the deal (and help future litigators!).



Example

For good and valuable
consideration which Assignor
hereby acknowledges, Assignor
hereby irrevocably transfers and
assigns to Assignee, in perpetuity
and throughout the world, all of
Assignor’s rights, titles and
interests to the copyrights.
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- For good and valuable

consideration which Peter hereby
acknowledges, Peter hereby
irrevocably transfers and assigns
to Janeen, in perpetuity and
throughout the world, all of
Peter’s rights, titles and interests
to the Book copyrights.



All lawyer eXample
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= Connecting with our clients to get the engagement.

= Case studies and testimonials as mini stories: prior case characters
[former clients], what you did to solve it [plot of prior legal
representation], how you solved the problem [climax], and outcome
[resolution].

. Ldgical bio example vs. bio as a story (who you are, what you do, why
you like being a lawyer and helping clients)

* Client meeting storytelling: The client should see that you _
understand their situation. This creates a non-logical, emotional basis
between the client and you.



Characters - how do you orient the
characters of your story?
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= (Classic: identify the hero (or maybe 2-3 characters) and then follow the
hero along on their story.

= Mirror approach:.

- Good guy does nothing wrong, trying hard in life, works late, leaves in storm, and gets
hit by drunk driver. Unfair and wrong. But leave it open for everything we did wrong
and how do you feel about the driver plaintiff? Start raising questions — did he drive in
bad conditions? Who is antagonist?

Versus

— Defendant chose to drink, chose to turn on engine, chose to go new bar, snowing, and
goes through and hits plalntlff Get then focused on the defendant action first before |
turning to your client, flipped to the normal narrative.




Prototypical Employment Case
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* Logical, sequential critical thinking approach is not natural and often
ends up giving the people the climatic moment out of the gate losing

- the context as a result (example: they hired a man and fired her
because of gender).

» Other way: tell build up of people; who plaintiff is; why her job
mattered to her; and lead up into climatic moment (ultimate
conclusion of gender discrimination, etc). We often treat legal
conclusions (cllmaxes) as earIy deliverables. But it is often confusing
and loses persuasive value in storytelling.

* Imagine if you never saw Star Wars and just watched the death start
get blown up, context and significance of it would not mean
anything.



Setting
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= Geography, time, physical location, environment

= Dictated for us by case, but still have ability to work and define a
setting. '

* “InJuly 2020, the parties negotiated and agreed on the Contract.”

= “InJuly 2020, Peter And Janeen sat down in the large conference
room of Janeen’s lawyers, discussed the copyrights, and then each
picked up a blue pen, and signed the transfer agreement.”



Rusk v. State of Maryland, 43 Md. App. 476
(1979) - Majority and Dissent on Settings

“The prosecutrix was a twenty-one year old motherofa The victim -- I'll call her Pat -- attended a high school

two-year oar old son. She was separated from her
husband but not yet divorced. Leaving her son with her
mother, she attended a high school reunion after which
she and a female friend, Terry, went bar hopping in the
Fells Point area of Baltimore. They drove in separate
cars. At the third bar the prosecutrix met appellant.
Appellant requested a ride home and she agreed."

reunion. She had arranged to meet her girlfriend Terry
there. The reunion was over at 9:00, and Terry asked Pat
to accompany her to Fell's Point. Pat had gone to Fell's
Point with Terry on a few prior occasions, explaining in
court: "l've never met anybody [there] I've gone out
with. | met people in general, talking in conversation, .
most of the time people that Terry knew, not that | have
gone down there, and met people as dates." She agreed
to go, but first called her mother, who was babysitting
with Pat's two-year old son, to tell her that she was
going with Terry to Fell's Point, and that she would not
be home late. /As Pat was preparing to go, appellant
asked if she would drop him off on her way home. She
agreed because she thought he was a friend of Terry's.
She told him, however, as there walked to her car, "I'm
just giving a ride home, you know, as a friend, not
anything to be, you now, thought of other than aride."
He agreed to that condition.



Setting the Scene
Simmons v. Romo, No. 20-55043 (9th Cir 2022)

Defense

“Murillo walked past Simmons, then suddenly turned
around and struck him in the head, right above his left
ear. Murillo continued to hit Simmons, who says he did
not fight back...Arnett chose to use the 40mm launcher.
Because Simmons was between Arnett and Murillo
Arnett could not shoot Muirillo.

. The round hit and broke Simmons’s
left leg. Arnett says that he kept ordering the two inmates
to stop fighting, without any success. Arnett fired two
more rounds at Simmons, hitting him in his butt and
thigh. After Arnett fired the third round— about thirty to
forty-five seconds after he had sounded the alarm—other
prison staff arrived and Murillo and Simmons immediately
laid prone and stopped fighting.”
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Plaintiff
“At this point, one Erisoner, face bloody from the
exchange, approached Simmons, and began

punching him. Dazed from the attack, Simmons
made no attempt to punch back.

Simmons never heard any orders from Officer
Arnett before he was shot.

Simmons started to collapse from the
combination of Officer Arnett’s shooting and the
other ﬁrisoner’s punches, and he grabbed hold of
the other prisoner’s waist for support. Even as the
circumstances evolved, Officer Arnett’s response
remained the same. As Simmons fell to the other
prisoner’s waistline, Officer Arnett shot him again,
this time striking his right thigh. Simmons slipped
further down, grabbing for the other prisoner’s
ankles, when Officer Arnett shot him a third time.”
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Theme - what is the case about?
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= Theme is boiled down version of theory of the case, easy way to
contextualize and understand the case law and facts and outcome.
Often an ideal everyone can agree with. Needs to be unifying and
consistent with your evidence.

= Short, easy, no blowback. Few sentences or even a phrase.

= Establish it early to be able to use in depositions and discovery to get
other side to buy into it.

* Famous recent one: "If the glove does not fit, you must acquit.”



Delivery
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= Movies have cameras and settings to film and edit and cut to create
AV work for audience. Authors have words and books. Lawyers at
- trial have to use the rules of evidence to describe a story to the jury.

» Testimony, video, visual aids/charts, computer technology
simulations of events from experts.

. Ahd us...



Examples of videos as ailds to
understanding facts

E—————

= Describe through witness testimony or create video

= https://youtu.be/dScGeewdXko

. Https://youtu.be/npsKluIO 2Y



https://youtu.be/dScGeewdXko
https://youtu.be/npsK1uIO_2Y

Examples of video deposition testimony of
non-appearing witnesses as means to delivery

— = - - — . s Sk o TR e ,

= |f read verbatim off a transcript without video it may or may not tell
parts of your story that you want.

= Example 1: https://www.yo'utube.com/watch?v=R_itnRmyoH-U

* Example 2: https://www.youtube.com/watch?v=jR8DGloBz|8

* Imagine if it was only the words without the story from the body
language?


https://www.youtube.com/watch?v=RjtnRmy0H-U
https://www.youtube.com/watch?v=jR8DGI0Bzj8

Lawyer as delivery vehicle for argument
(aka the messenger matters)
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- Delivery cannot substitute for substance, but substance alone
cannot be the end of your advocacy.

= Connecting with audience--be yourself.



Strength of Speakér’s;Eeréonality?

May'impact comfort'in'communicating, but limited relevance to ability
to persuade. :



Real world éxample.
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= Shy, introverted advocate example in same case as traditional
- aggressive litigator trope.



Conclusions
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* Understanding all elements of storytelling is critical for all lawyers to
- be better advocates for their clients.

= Three polestars: proving, p'Ieasing , moving.

= Storytelling transcends the logic (proving) aspects to persuasion that
is the major emphasis of legal education.

= Story aspects and how they engraft into specific examples for all
lawyers. |

= Plot, Characters, Theme and Settings examples.
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